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* A GUIDE TO THE MAKING OF FEDERAL ACTS AND REGULATIONS 
Foreword 


Acts and regulations are among a government’s most powerful tools for fulfilling 
its democratic mandate. The steps involved in making them have evolved over 
centuries and reflect the attention and care required to ensure that they operate 
effectively and fairly. Although these steps are complex and constantly evolving, it is 
essential that people understand them. This is particularly true for those whose work 
in government involves some aspect of making Acts and regulations. 


This Guide provides a comprehensive description of how Acts are made at the 
federal level in Canada and answers questions about particular aspects of how they 
are made and the people involved. It also outlines the main steps involved in making 
federal regulations. The Guide brings together the experience and knowledge of many 
members of the Legislative Services Branch of the Department of Justice and the 
Legislation and House Planning Secretariat of the Privy Council Office. | am confident 
that it will be an invaluable aid to those who participate in the legislative process. 


Allan Rock, M.P., P.C. 
Minister of Justice and Attorney General of Canada 


November, 1995 
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* ABOUT THE GUIDE 


© WHO IS THE GUIDE FOR? 


Many Government officials are likely to be involved in the 
legislative process during the course of their careers. They may be 
asked to develop the policy to be implemented by an Act, to draft 
regulations under it or to participate in drafting amendments. The 
Guide is intended to help them learn what they need to know 
about how Acts and regulations are made. 


* ABOUT THE GUIDE 


O WHAT ARE THE OBJECTIVES OF THE GUIDE? 


The Guide aims to help Government officials participate 
more effectively in the making of Acts and regulations. It describes 
the roles of those involved as well as the steps to be followed in 
order to produce legislation that accomplishes the Government’s 
goals and respects the principles and policies that underlie our 
legal system. 


* ABOUT THE GUIDE 


oO HOW IS THE GUIDE ORGANIZED? 


The Guide is divided into four chapters. The first chapter 
provides a general introduction to federal Acts and regulations. 

The second chapter sets out the principal concerns 
affecting the drafting of Acts and regulations, including matters of 
legal principle and policy. These concerns arise during the policy 
development stage of the preparation of Acts and regulations as 
well as during their drafting. These concerns relate not only to 
legal matters, but also to administrative practicality, parliamentary 
practice and policy matters. 

The third chapter deals with the making of Acts. It explains 
in a detailed, chronological fashion how bills are prepared and 
enacted, from the drafting of the bill and through the parliamentary 
process to royal assent. It also describes the Miscellaneous 
Statute Law Amendment Program. 

The fourth chapter explains the regulatory process in a 
similar fashion, beginning with the delegation of regulation-making 
power to the coming-into-force of regulations. 


* ABOUT THE GUIDE 
i rer 
o HOW TO FIND YOUR WAY AROUND THE GUIDE 


The Guide uses a style of presentation that allows the 
reader to obtain as much information as possible without having to 
flip from one place to another. Information is sometimes repeated 
under more than one heading because it relates to several stages 
of the process for making Acts or regulations. 

The four chapters of the Guide are referred to by the 
chapter title in bold letters preceded by the * symbol: for example, 
¢ CHAPTER 1 - INTRODUCTION TO ACTS AND REGULATIONS 

In turn, each chapter is divided into numbered sections. 
The first digit of each section number corresponds to the number 
of the chapter it is in. Section titles appear at the top of each 
page. Sections may also be divided into subsections indicated by 
the o symbol followed by their titles: for example, o What is an 
Act? 

Internal references, which have been kept to a minimum, 
are indicated by an arrow () and are printed in bold letters. When 
the reader is invited to look at something in another part of the 
Guide, the titles of the relevant section and subsection are given: 
for example, » 1.1 Acts of Parliament o What is an Act? If the 
reference is to a subsection in the same section, only the 
subsection title is given. 
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1.1 Acts of Parliament 


1.2 Regulations 
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* CHAPTER 1 - INTRODUCTION TO ACTS AND REGULATIONS 
1.1 Acts of Parliament 


© WHAT IS AN ACT? 


An Act is the most formal expression of the will of the State. 
It is a form of written law that is made by Parliament. Parliament 
consists of three parts: Her Majesty, the Senate and the House of 
Commons. Acts originate as bills, which are introduced in either 
the Senate or the House of Commons. Each of Parliament’s three 
parts must approve a bill before it becomes law. In this Guide, the 
parliamentary approval process is referred to as enactment. 

The Guide concentrates on the enactment of bills submitted 
to Parliament by the Government, which is also called the Crown 
or the Executive. The Government has many ways in which to 
carry out its mandate. The submission of a bill to Parliament for 
enactment is foremost in our democratic system. An Act may set 
out rules for society or it may provide the legal basis for some 
other Government action. 


¢ CHAPTER 1 - INTRODUCTION TO ACTS AND REGULATIONS 
1.1 Acts of Parliament 


oO WHAT TYPES OF ACTS ARE THERE? 


There are a number of different ways of classifying Acts. 
They may be grouped in terms of public and private Acts or new 
and amending Acts, including Miscellaneous Statute Law 
Amendment Acts. 


Public Acts 


A public Act may originate with the Government as a bill 
introduced in the name of a Cabinet minister, who is called the 
sponsoring minister. These bills are considered in detail in Chapter 
3. 

A public Act may also originate as a bill introduced by a 
member of the House of Commons who is not in the Cabinet. 
These "private members bills" are tabled in the name of the 
member who sponsors them. The rules of procedure (called 
"Standing Orders") provide only a limited amount of time for 
these bills to be studied by the House. They are usually drafted by 
drafters in the Legislative Counsel Office of the House of 
Commons. 

In the Senate, the distinction between Government and 
private members bills is less marked. Senators who are not 
members of the Cabinet use the drafting services of the Law Clerk 
of the Senate. 

The Government is not involved in drafting bills that 
originate with members of Parliament who are not in the Cabinet. 
However, departmental officials may intervene at the committee 
stage of these bills and may require drafters, jurilinguists and 
legislative editors in the Department of Justice to draft or review 
motions to amend them. 
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¢ CHAPTER 1 - INTRODUCTION TO ACTS AND REGULATIONS 
1.1 Acts of Parliament 


Private Acts 


Private Acts confer powers or special rights or exemptions 
on particular individuals or groups. They are passed by Parliament 
in almost the same way as public Acts, but the bills to enact them 
are introduced differently. In general, the Office of the Law Clerk of 
the Senate and the Legislative Counsel Office of the House of 
Commons draft the bills without any involvement by the 
Government. Readers who would like to learn more about private 
Acts should contact these offices. 


New and Amending Acts 


Another way of distinguishing Acts is on the basis of their 
effect on other Acts. A bill may provide for the enactment of a new 
Act, aS opposed to amending an existing Act. It may also provide 
for the enactment of more than one new Act or amend a number 
of existing Acts. If a bill to enact a new Act makes it necessary to 
amend other Acts, the bill will contain "consequential" amendments 
to those Acts. 


Miscellaneous Statute Law Amendment Acts 


The Miscellaneous Statute Law Amendment Program 
provides for periodic amendments to remove anomalies, 
inconsistencies, outmoded language and errors from existing Acts 
and to make minor corrections. These amendments are subject to 
different procedures intended to speed up their enactment. The 
program is administered by the Legislation Section of the 
Department of Justice. (» 3.9 The Miscellaneous Statute Law 
Amendment Program) 


* CHAPTER 1 - INTRODUCTION TO ACTS AND REGULATIONS 


1.1 Acts of Parliament 


© WHAT IS THE LEGAL FRAMEWORK FOR AN ACT? 


Canada is governed by a constitution that rests on British 
constitutional tradition and includes numerous Acts and 
regulations. The Constitution Act, 1867 and the Canadian Charter 
of Rights and Freedoms are among the most important of these. 

The Constitution Act, 1867 allows us to answer the 
question: "What can an Act deal with?" It establishes two levels of 
government in Canada: federal and provincial. Each exercises full 
legislative power over the matters within its jurisdiction. 
Constitutional law, as elaborated by court decisions, defines what 
these matters are, as well as their limits. 

The Constitution also provides a number of rules that define 
the legal framework, for example, rules requiring the bilingual 
publication of Acts or governing the procedures of Parliament and 
the provincial legislative assemblies. 

The Canadian Charter of Rights and Freedoms allows us 
to answer the question: "How can an Act deal with its subject- 
matter?" It governs how legislative objectives may be achieved, 
rather than the matters that may be dealt with. The Charter 
imposes limits on government activity in relation to fundamental 
rights and liberties. 

It is also important to keep in mind that since the Quebec 
Act of 1774 Canada has had two systems of law: common law 
and civil law. The application of an Act may differ depending on 
whether it is being applied in a part of Canada that is governed by 
one system or the other. The common law applies throughout 
Canada in matters of government law. However, private legal 
relationships are governed by civil law in Quebec and by common 
law elsewhere. This has a number of effects, particularly on the 
sources of law and the interpretation of an Act. 
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¢ CHAPTER 1 - INTRODUCTION TO ACTS AND REGULATIONS 
1.1 Acts of Parliament 


O WHERE DO IDEAS FOR ACTS COME FROM? 


Although the passage of an Act involves decisions of the 
Government and enactment by Parliament, ideas for Acts do not 
necessarily originate within the Government. There are basically 
five sources for Acts: 

* the general public 

* Cabinet ministers 

* the public service 

* parliamentarians (Senators and members of parliament) 

* courts and administrative agencies. 

The Speech from the Throne is the primary means for the 
Government to announce its ideas for Acts. It is delivered at the 
beginning of each session of Parliament by the Queen or, most 
often, by her representative, the Governor General. The legislative 
program announced in the Speech from the Throne is often taken 
from the electoral platform of the governing party, particularly 
when a new Parliament is formed. However, during the course of 
the Government’s mandate, the legislative program will be taken 
from the priorities established by the various departments and 
approved by the Cabinet. The budget speech each year is another 
important source of legislative policy. 

Acts frequently represent the outcome of important political 
initiatives or decisions of the Government. They may also result 
from recommendations in a report of a working group or royal 
commission of inquiry. Finally, Acts may be intended to implement 
treaties, conventions or accords, to provide for administrative 
action, such as licensing, or to deal with particular problems or 
emergency situations. 

Events may deflect the Government’s legislative program. 
Although the Speech from the Throne is a good guide, you should 
be aware of the other ways the Government publicizes its ideas, 
such as draft bills, discussion papers and press releases. 
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* CHAPTER 1 - INTRODUCTION TO ACTS AND REGULATIONS 
1.1 Acts of Parliament 


© WHO IS INVOLVED IN MAKING ACTS? 


Exactly who is involved in making a particular Act depends 
on a variety of factors, including the type of Act and who sponsors 
it. 

The following are the main participants in the making of 
Government bills are: 

* members of Parliament, including the minister who 

introduces the bill 

° Officials in the minister’s department 

* departmental legal advisers 

* the Cabinet and the Privy Council Office 

* the Legislation Section of the Department of Justice. 


* CHAPTER 1 - INTRODUCTION TO ACTS AND REGULATIONS 
1.2 Regulations 


O WHAT ARE REGULATIONS? 


Regulations are a form of law, often referred to as 
delegated or subordinate legislation. They have the same 
binding legal effect as Acts and usually state rules that apply 
generally, rather than to specific persons or things. However, 
regulations are not made by Parliament. Rather, they are made by 
persons or bodies to whom Parliament has delegated the authority 
to make them, such as the Governor in Council, a minister or an 
administrative agency. Authority to make regulations must be 
expressly delegated by an Act. Acts that authorize the making of 
regulations are called enabling Acts. 

An Act may set out the framework of a regulatory scheme 
and delegate the authority to develop the details and express 
them in regulations. Or, an Act may do little more than delegate 
authority, leaving the substance of the scheme to be dealt with in 
regulations. 
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* CHAPTER 1 - INTRODUCTION TO ACTS AND REGULATIONS 
1.2 Regulations 


oO WHAT TYPES OF LEGAL DOCUMENTS ARE THERE? 


Acts authorize the making of many different kinds of legal 
documents. Most regulations are made under provisions that 
authorize the making of regulations. However, Acts sometimes 
authorize the making of documents that have the same sort of 
legislative effect, but which are called by another name, for 
example, "by-laws", "rules", "tariffs", "ordinances" or "orders". 
Usually, these documents are made in the same way as 
regulations and are subject to the same legal constraints. 
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* CHAPTER 1 - INTRODUCTION TO ACTS AND REGULATIONS 
1.2 Regulations 


O WHAT IS THE LEGAL FRAMEWORK FOR REGULATIONS? 


A delegate of regulation-making authority does not have a 
free hand in making regulations. There are a number of legal 
constraints on the delegate’s power. These include the 
Constitution, in particular the Canadian Charter of Rights and 
Freedoms. (> 1.1 Acts of Parliament © What is the legal 
framework for Acts?) 

The legal constraints also include Acts of Parliament. 
Regulations must be made in accordance with the procedures set 
out in the Statutory Instruments Act. They must also stay within 
the scope of the Act that delegates the regulation-making authority 
(the enabling Act) and must not conflict with it or restrict or 
extend the scope of its application. 
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* CHAPTER 1 - INTRODUCTION TO ACTS AND REGULATIONS 
1.2 Regulations 


oO WHERE DO IDEAS FOR REGULATIONS COME FROM? 


Ideas for regulations come mainly from public servants who 
administer regulatory schemes and from members of the public 
who are regulated by those schemes. Ideas frequently result from 
public consultation conducted by public servants. Of course, they 
may also come from the general public, Cabinet ministers, other 
members of Parliament, the courts and administrative agencies. 


* CHAPTER 1 - INTRODUCTION TO ACTS AND REGULATIONS 
1.2 Regulations 


© WHO IS INVOLVED IN MAKING AND REVIEWING REGULATIONS? 


The following are the main participants in the regulatory 
process: 

* the delegate of the regulation-making powers (usually the 

Governor General acting on the advice of the Cabinet, but 

sometimes a particular Cabinet minister or an administrative 

agency) 

* the officials in the department or agency responsible for 

the regulations 

* the Regulations Section of the Department of Justice 

* the Regulatory Affairs Directorate of the Treasury Board 

Secretariat 

¢ the Standing Joint Committee of the Senate and the 

House of Commons for the Scrutiny of Regulations. 
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¢ CHAPTER 2 - PRINCIPLES AND POLICIES 
2.1 Introduction 


This chapter of the Guide describes the kinds of legal and 
other policy issues that arise during the preparation of bills. 
Although most of these issues relate to legal policy matters, many 
also relate to other policy matters such as good government, 
parliamentary practice and political concerns of which the 
Legislation Section of the Department of Justice has been made 
aware through experience in drafting bills for successive 
governments. 

The policy issues discussed in this chapter usually arise 
after approval of the Memorandum to Cabinet. They are frequently 
quite different from the kinds of considerations that departments 
and agencies bring to a given proposal. This chapter sets out 
some considerations relating to these issues. It is intended to help 
sponsoring departments deal with the concerns of drafters during 
the process of preparing bills and thus to eliminate delays and 
difficulties that may ensue if drafters’ concerns come as a Surprise 
during that process. 

Even after Cabinet approves a particular policy in a 
Memorandum to Cabinet and approves the drafting instructions, 
policy issues may arise that require returning to Cabinet for more 
instructions. However, these situations are relatively rare. Most 
policy issues that arise after a Memorandum to Cabinet has been 
approved are resolved jointly by the sponsoring department, its 
legal services unit, Department of Justice specialists and legislative 
drafters. 

Many policy issues arise in the preparation of bills, because 
their enactment does not take place in a vacuum. The preparation 
of a bill involves not only the development of policy specific to the 
bill, but also a consideration of other issues. When a bill is enacted 
as an Act of Parliament, it becomes part of the system of federal 
statute law, of the Canadian legal system generally and, on 
occasion, of the international legal order. This fact can constrain 
the choices of policy-makers about the form and content of bills. 
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¢ CHAPTER 2 - PRINCIPLES AND POLICIES 
2.1 Introduction 


This chapter discusses some of the constraints on policy- 
makers, which can be categorized as follows: 

* constraints imposed on the Government and Parliament of 

Canada by the Constitution and certain other paramount 

laws 

* the burden of clarity that Acts and regulations must meet, 

given the way that they are interpreted and applied; 

* concerns about the coherence of Acts and regulations as 

a whole 

* features of our system of parliamentary government that 

have a bearing on the policy choices made before and 

during the drafting process. 

The Legislation Section of the Department of Justice is 
responsible for drafting all government bills. Drafters in the Section 
possess an overview of the system of federal statute law. 
Accordingly, drafters participate in the policy-making process 
where the policy choices made may affect the coherence of the 
Statute book. This policy role of drafters derives in part from the 
advice that they can provide on the likely interpretation of 
legislative provisions, given the existence of other similar or 
identical provisions that already form part of the statute book. (> 
3.2 Who does what in the preparation of bills © Drafters) 
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¢ CHAPTER 2 - PRINCIPLES AND POLICIES 
2.2 Charter and constitutional review 


Oo OVERVIEW 


The Canadian Charter of Rights and Freedoms is part of 
the Constitution of Canada. Because of this, Acts and regulations 
are ineffective to the extent that they are inconsistent with the 
Charter. It is legally possible for Parliament to override explicitly 
certain of the rights and freedoms guaranteed by the Charter. 
However, Parliament has never exercised this power and a 
government would obviously be extremely reluctant to propose a 
bill that would have that effect. 

The Minister of Justice is responsible under the Department 
of Justice Act for seeing that the administration of public affairs is 
in accordance with law. This responsibility includes ensuring that 
all government actions are consistent with the Charter. Two 
specific mechanisms are in place for this purpose: 

* the Cabinet Support System 

* the certification of Government bills. 
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* CHAPTER 2 - PRINCIPLES AND POLICIES 
2.2 Charter and constitutional review 


© CABINET SUPPORT SYSTEM 


To ensure that constitutional issues (including the Charter) 
are properly taken into account in proposals for new programs or 
Acts, the Clerk of the Privy Council instituted the Cabinet Support 
System, with the support of the Department of Justice. The 
System requires all Memoranda to Cabinet (MCs) to include an 
analysis of the Charter and other constitutional implications of any 
policy or program proposal. (> 3.3 How is legislative policy 
formulated and approved?) The Clerk of the Privy Council wrote 
to all deputy ministers on June 21, 1991 for the purpose of 
implementing the System. 

One of the reasons for the System is that successful 
Charter challenges in court can result in legislative provisions 
being struck down or program benefits being extended with 
significant financial costs to the Government. Another reason for 
the System is to avoid difficulties in federal-provincial relations. 
Also, experience has shown that litigation and other legal costs 
are frequently overlooked when officials estimate the costs of 
proposals. 

The System requires that the Analysis section of each MC 
address: 

* whether the proposal is likely to be subject to serious 

challenge on constitutional (including Charter) grounds and, 

if SO, 
- the risk of successful challenge, 
- the impact of an adverse decision, and 
- the possible costs of litigation, to the extent that 
they can be estimated; 

* whether the proposal raises division of powers issues that 

are likely to be sensitive in the current federal-provincial 

context; and 

* whether the proposal would have a significant impact on 

the other federal Acts and regulations, and if so, which 

ones. 
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¢ CHAPTER 2 - PRINCIPLES AND POLICIES 
2.2 Charter and constitutional review 


Where the constitutional implications will be minimal, a 
simple statement in the MC to the effect that they have been 
considered and been found to be insignificant would suffice. 

Where the legal implications are significant, a summary of 
the analysis should be included in the MC in the same way that 
analysis of any other significant factor is addressed. These 
significant implications should then be taken into account in 
formulating the recommendations to ministers. 

Where acceptance of a proposal would result in increased 
demands for legal services and require additional personnel or 
funding, this should also be included in the MC as a specifically 
identified part of the overall resource implications of the proposal. 

Departmental legal advisers have primary responsibility for 
assisting their clients with the legal analysis. They are supported in 
their role by the Specialized Legal Advisory Services Section of the 
Department of Justice, which has special expertise in constitutional 
issues. (> 3.3 How is legislative policy formulated and 
approved?) The Specialized Legal Advisory Services Section 
provides detailed assessments of constitutional issues. Advice on 
the requirements of the Cabinet Support System can be obtained 
from the Corporate Policy and Planning Directorate of the 
Department of Justice, which is responsible for overseeing the 
implementation of the system. 

Although the Cabinet Support System is specifically 
concerned with MCs, its objectives apply throughout the policy- 
development process. Assessment of Charter implications for 
policy proposals neither begins nor ends with the MC process. 
Charter issues can be identified and risks mitigated well before an 
MC is drafted. Also, MCs are generally written at a high level of 
generality and principle. Drafting the fine details, such as 
administrative or regulatory arrangements, can result in new 
Charter issues being identified after an MC has been approved. 
Thus, assessment of constitutional and Charter risks must take 
place throughout the policy-development process. 
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* CHAPTER 2 - PRINCIPLES AND POLICIES 
2.2 Charter and constitutional review 


© CERTIFICATION OF BILLS 


The Minister of Justice is required to examine every bill 
introduced in or presented to the House of Commons by a 
Minister of the Crown. This requirement arises from section 3 of 
the Canadian Bill of Rights and section 4.1 of the Department of 
Justice Act. The purpose of the examination is to determine 
whether any provision of the bill is inconsistent with the purposes 
or provisions of the Canadian Bill of Rights or the Canadian 
Charter of Rights and Freedoms. The Minister is required to 
report any inconsistency to the House of Commons at the first 
convenient opportunity. 

Regulations made under the Canadian Bill of Rights and 
the Department of Justice Act provide that the Clerk of the House 
of Commons must send the Minister of Justice two copies of each 
bill and that the Deputy Minister of Justice must sign a certificate 
stating that the bill has been examined. The Chief Legislative 
Counsel examines bills and signs the certificates on behalf of the 
Deputy Minister of Justice. 

After a bill has been introduced or presented in the House 
of Commons, the Clerk of that House sends two copies to the 
Legislative Editing, Publishing and Data Base Management Section 
of the Department of Justice. That Section stamps the cover page 
of each copy with the form of certificate required by the 
regulations. It also drafts two letters, one to the Clerk of the House 
of Commons and one to the Clerk of the Privy Council, confirming 
that the bill has been examined as required. 

The copies of the bill and the draft letters are then sent to a 
designated drafter in the Legislation Section who is responsible for 
the examination. After examining the bill, the drafter sends the 
Chief Legislative Counsel the copies, the draft letters and any 
comments on the bill. In turn, the Chief Legislative Counsel 
examines the bill in light of the comments and then, on behalf of 
the Deputy Minister of Justice, signs the letters and the certificates 
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on the two copies of the bill and sends them to the Clerk of the 
House of Commons and the Clerk of the Privy Council. 

If a bill is considered to be inconsistent with the Canadian 
Bill of Rights or the Canadian Charter of Rights and Freedoms, 
the Deputy Minister and Minister of Justice would be advised 
immediately, for the purpose of making the required report to the 
House of Commons. 
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Besides the Canadian Charter of Rights and Freedoms, 
there are a number of other Acts that can limit policy choices in 
the preparation of Acts and regulations. These "paramount" Acts 
apply except where some other Act excludes their operation. 
Thus, as with the Charter, it is legally possible to override them, 
but this is very rarely done and those involved in the preparation 
of Acts and regulations should assume that the paramount Acts 
will apply. 

The first of these paramount Acts to be enacted was the 
Canadian Bill of Rights. The Minister of Justice’s responsibilities in 
relation to the Bill are similar to those described above in relation 
to the Charter. 

The Canadian Bill of Rights provides for its paramountcy 
over other federal law. After it was enacted in 1960, the courts 
created a similar doctrine of paramountcy for Acts dealing with 
human rights and language rights. The Canadian Human Rights 
Act is therefore paramount over other federal Acts, as is the 
Official Languages Act, which also expressly provides for its 
paramountcy. 

Whether the paramountcy of these Acts derives from one of 
their provisions or from court decisions, the justification for it is the 
same. These Acts express values that are very important in 
Canada. Any derogation from them must be explicit. 

This requirement of explicit derogation protects the values 
expressed in those Acts to the maximum extent possible, short of 
entrenching those values in the Constitution. It also ensures 
accountability to the public for any decision to derogate. 

The only explicit derogation from the Canadian Bill of 
Rights took place during the October Crisis. It was included in the 
Public Order (Temporary Measures) Act, 1970, which replaced 
the regulations made in 1970 under the War Measures Act. 
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o OVERVIEW 


Besides the Canadian Charter of Rights and Freedoms 
and other paramount Acts, a number of other laws and 
fundamental principles can limit policy choices in the preparation 
of bills. These other laws apply except where some other law 
excludes their operation. They differ from paramount Acts in that it 
is easier to derogate from them or exclude them. However, any 
decision to do so must still be explicit. (> 3.3 How is legislative 
policy formulated and approved?) 

These laws are presumed to apply in two different senses, 
both relevant in the preparation of bills. 

First, courts presume that they apply except where some 
other law excludes their operation. This means that drafters must 
prepare provisions that are explicit in excluding the operation of 
these laws. 

Secondly, drafters presume that there has been no political 
decision to exclude one of these laws if no such decision is 
mentioned in the Cabinet Record of Decision. Instructing officials 
who wish to override a presumption bear the burden of 
persuading their minister that a recommendation to that effect 
should be included in the ministerial recommendations section of 
the Memorandum to Cabinet. (> 3.3 How is legislative policy 
formulated and approved?) Ministers who are persuaded to do 
SO will have to justify their decision to Parliament and the public. 

Like the Canadian Charter of Rights and Freedoms and 
other paramount Acts, these presumptively applicable laws 
express values that are important in Canada. The requirement to 
explicitly exclude them in Acts or regulations and in Cabinet 
Records of Decision 

* protects those values; 

* ensures that ministers and, ultimately, parliamentarians 

decide whether other values are more important in the 

circumstances under consideration; and 
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* helps to ensure that public servants do not inadvertently 
create political controversy. 
Those involved in the preparation of bills will take into account the 
requirement of explicitness so as to ensure that any political 
decision to exclude the operation of a presumptively applicable 
law is legally effective. 
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© RULES OF LAW THAT ARE OF GENERAL APPLICATION 


The following are examples of fundamental principles that 
drafters presume policy-makers respect: 

* the rules of natural justice and procedural fairness, which 

require that a person whose rights or interests are affected 

by an administrative decision be given a reasonable notice 
of the proposed decision and an opportunity to be heard by 
an unbiased decision-maker; 

* respect for the ordinary jurisdiction of the courts, including 

the jurisdiction of the Federal Court of Canada under the 

Federal Court Act to hear and determine an application for 

judicial review in which relief is sought against a federal 

board, commission or other tribunal: 

* the prospective operation of Acts of Parliament and 

regulations, which limits retroactive interference with rights; 

* the principle that Acts of Parliament and regulations 

generally have effect throughout Canada, including the 

internal waters and the territorial sea, but not outside 

Canada; 

* respect for and compliance with Canada’s treaty 

obligations and Canada’s other obligations under 

international law; 

* the principle that property should not be expropriated 

without compensation; 

* the requirement that one must have a guilty mind in order 

to be guilty of an offence; and 

* the need to be very clear when providing that a person is 

to be penalized for contravening an Act or regulation since 

the courts give them the benefit of the doubt when penal 
provisions are ambiguous. 

Despite the applicability of a general law, it is sometimes 
not good legislative policy to silently rely on that law. For example, 
the requirement of notice is an important element of the rules of 
natural justice. If the Act is silent, the courts may have to 
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determine which persons have a sufficient interest in a proposed 
decision to be entitled to notice of it and how much notice those 
persons are entitled to. It is often preferable for an Act to answer 
these questions specifically. 

Another example relates to the requirement that one must 
have a guilty mind in order to be guilty of an offence. The law 
distinguishes between true crimes, where the required mental 
element of the offence is knowledge or intention, and strict 
liability offences, where the offence has no mental element as 
such, although there is a defence of due diligence, discussed 
below. (A third class of offences, known as absolute liability 
offences, where there is no defence of due diligence, is not 
relevant here.) 

If the Act is silent, the courts may have to determine 
whether an offence is a true crime or a Strict liability offence. It 
is sometimes preferable for an Act to answer this question, 
especially where the same Act contains both true crimes and 
Strict liability offences. A common instance of this occurs when 
a regulatory Act contains mainly strict liability offences but also 
offences of obstructing enforcement officers and providing false or 
misleading information. These offences should be specified as true 
crimes through the use of words such as "wilfully" or "knowingiy" 
because they are akin to Criminal Code offences prohibiting 
similar conduct. 

In answering these kinds of questions specifically, policy- 
making is guided and structured, rather than limited, by 
presumptively applicable laws. 

There is a difference between specifying what would 
otherwise be uncertain and merely repeating a rule of law that is 
applicable in any event. If the rule of general application does not 
need to be expressed, then expressing it is not only useless, but 
possibly dangerous, because it may cast doubt on the application 
of the rule in other Acts. 

For example, an offence that is not a "true crime" is 
presumed by the courts to be a "strict liability offence" for which a 
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defence of due diligence is available. Adding such a defence for 
Strict liability offences can lead to confusion and sometimes 
needless litigation because of apparent differences among Acts 
that address similar issues. (» 2.5 Coherence © Repetition of 
rules of law that are of general application) 
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o ACTS OF GENERAL APPLICATION 
Overview 


The examples of presumptively applicable laws given above 
derive from general principles of law, rather than from any 
particular law. In addition to those presumptively applicable laws, 
there are a number of Acts of general application that are also 
presumptively applicable (in the two senses described). These 
Acts also express values that are important in Canada, but, unlike 
the examples given above, they already do so in a specific way. 
Policy-makers can therefore rely on the solutions that those Acts 
provide instead of having to develop their own solutions. 
Departmental legal advisers and drafters in the Legislation Section 
of the Department of Justice can provide assistance in this regard. 

Some examples of these Acts of general application are the 
Access to Information Act, the Privacy Act, the Statutory 
Instruments Act and the Criminal Code. 


Access to Information Act 


The Access to Information Act provides a right of access to 
information in records under the control of federal government 
institutions. That right is subject to certain exemptions, including 
those for 

* information obtained in confidence from another 

government; 

* personal information; 

* trade secrets and other confidentiai information supplied 

by a third party; and 

* information whose disclosure restricted by certain Acts of 

Parliament, such as the Income Tax Act. 

Refusals of access may be reviewed by the Information 
Commissioner, who can make recommendations to a head of a 
federal government institution and report to Parliament. Also, the 
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Information Commissioner or a person who requests access to 
information can apply to the Federal Court for a review of the 
matter. 

The Access to Information Act provides specific solutions 
to problems of reconciling a right of access to government 
information with the need to keep some information confidential or 
secret. 

Unjustified proposals to circumvent the Act can not only 
cause difficulty for sponsoring departments in having Acts enacted 
by Parliament, but can also lead to anomalies in the law and the 
eventual ineffectiveness of the Access to Information Act as the 
law of general application on the subject. Any proposal to exempt 
information from the operation of that Act should be brought to the 
attention of the Information and Privacy Law Section of the 
Department of Justice. (» 3.3 How is legislative policy 
formulated and approved?) 


Privacy Act 


The Privacy Act protects the privacy of individuals with 
respect to personal information about themselves held by federal 
government institutions, and provides individuals with a right of 
access to that information. Refusals of access may be reviewed by 
the Privacy Commissioner, who can make recommendations to a 
head of a federal government institution and report to Parliament. 
Also, the Privacy Commissioner or a person who requests access 
to information can apply to the Federal Court for a review of the 
matter. 

Unjustified proposals to circumvent the Privacy Act present 
the same concerns as proposals to circumvent the Access to 
Information Act. 
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Statutory Instruments Act 


The Statutory Instruments Act provides for the examination, 
registration, publication and parliamentary scrutiny of regulations 
(> 4.3 What are the steps in the regulatory process?). A 
fundamental principle of Canadian law is that everyone is 
presumed to know the law. This principle cannot be accepted or 
be effective unless it is supported by a system that enables those 
affected by a law to have reasonable access to it. The Statutory 
Instruments Act provides a means of making regulations public by 
requiring them to be registered with the Clerk of the Privy Council 
and published in the Canada Gazette Part Il. 

Bills containing powers that are to have effect as law are 
usually drafted so that the exercise of those powers will result in a 
"regulation" for the purposes of the Statutory Instruments Act. (> 
4.3 What are the steps in the reguiatory process?) 

The publication requirements of the Statutory Instruments 
Act are not always appropriate. However, drafters will take issue 
with proposals to get around the Act where there is clearly no 
effective system in place under a law to make it known in both 
Official languages to those affected by it. The justification for any 
derogation from the Act must therefore provide alternative 
solutions to the problems that the Act resolves. For example, the 
MC should explain what steps will be taken to 

* publicize a document that is to have effect as law if it will 

not be registered or published under the Act: 

* ensure that the document is legally effective; 

* make the document available to Parliament. 


tS et Ns et ee Lo tee ee 


38 


* CHAPTER 2 - PRINCIPLES AND POLICIES 
2.5 Coherence 


© OVERVIEW 


Federal Acts and regulations, and indeed federal law 
generally, form a single system. One reason for the separation of 
the drafting process from the policy development process is the 
need to ensure that policy dovetails with the existing system of 
law. "Coherence" refers here to this need. It means that a new Act 
should not result in contradictory legislative provisions, in which a 
new provision is enacted without amending or repealing another 
conflicting provision. There are also a number of less obvious 
aspects of coherence. 
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O REPETITION OF RULES OF LAW THAT ARE OF GENERAL APPLICATION 


It is often undesirable in Acts and regulations to provide 
specifically for the application of a rule that already applies 
generally. Such a provision may cast doubt on the application of 
the rule in other Acts or regulations. Alternatively, may tempt the 
courts and others to assign some other unintended meaning to 
the particular provision, since the courts assume that every 
provision has some legal effect and is intended to do something 
rather than nothing. 

The following are examples of generally applicable rules 
whose repetition in particular cases may turn out to have 
unintended consequences: 

* rules in the /nterpretation Act, including 

- the power of departmental officials to exercise, on 
behalf of the minister presiding over that department, 
powers conferred by law on that minister, 

- the power of regulation-making authorities to 
amend or repeal regulations, 

- the power of appointing authorities to terminate 
appointments and to remove, suspend, re-appoint 
and reinstate public officers, and 

- the survival of rights that vested under an earlier 
Act or regulation and other rules respecting the 
temporal operation of Acts and regulations 

* common law rules, including the defence of "due 

diligence" (» 2.4 Laws of General Application © Rules of 

law that are of general application); and 
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* search-and-seizure powers in the Criminal Code, including 
- the power to obtain a search warrant from a justice 
of the peace where there are reasonable grounds to 
believe that an offence has been committed, and 
- the power to obtain a "telewarrant" from a justice of 
the peace where it is not practical to appear 
personally before the justice. 
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oO USE OF PRECEDENTS IN DRAFTING 


Another aspect of coherence relates to the use of 
precedents in drafting. Minor differences in wording can give rise 
to differing interpretations. Because of the development of 
electronic databases of federal Acts, it is now easier to identify 
differently worded provisions that seem to have the same effect. 
The identification of these provisions may convince a court that 
the difference in wording was intended to produce a different 
result. New wording to denote something well known is an 
obvious example; a less obvious example is a return to old 
wording, for example, the use of a Latin word or expression. (Most 
Latin expressions, such as mutatis mutandis and prima facie, 
have been removed from federal Acts in an effort to improve 
access to the law; a few, such as ex parte and pari passu, 
remain.) 

Also, it may sometimes not be desirable to be specific, in 
spite of some uncertainty about the application of a rule of law ina 
particular case. It may be that the Constitution or some paramount 
Act requires that the rule remain at a high level of generality. For 
example, the Canadian Charter of Rights and Freedoms permits 
searches without a warrant where it would not be practical to 
obtain a warrant because of exigent circumstances. It is 
undesirable to try to define "exigent circumstances" because any 
definition would be a useless repetition of the kind already 
described. In fact, it might be narrower than the courts’ definition 
and prevent searches in circumstances where they would be 
acceptable under the Charter. Alternatively, it might be broader 
than the courts’ definition and be declared invalid because it 
contravenes the Charter. 
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O PROPORTIONALITY OF SENTENCES FOR OFFENCES 


A further aspect of coherence is the principle of 
proportionality of sentences for offences. It requires the severity of 
punishments to reflect the relative seriousness of offences. No two 
offences of comparable seriousness should be punishable by 
maximum punishments of substantially different severity. Likewise, 
offences of manifestly disparate seriousness should not attract the 
same maximum punishment. An Act should provide for different 
punishments for breaches of different provisions, unless all 
breaches are of comparable seriousness. 

Departments contemplating the enactment of new offences 
should consult with the Department of Justice, initially through 
their departmental legal advisers, as early as possible in the 
policy-making process to ensure that the penalty provisions 
applicable to the offences are consistent with those governing 
similar conduct in other Acts. (» 3.3 How is legislative policy 
formulated and approved? o Who should be consulted?) 

In determining the maximum punishment appropriate for an 
offence, the Department of Justice considers the following criteria: 

* harm 

- Does the offence involve risk of harm or actual 
harm? 

- If so, is the harm to human life, health or safety? to 
property? to the environment? 

- Is the harm short-term or long-term? 

- Is it easily reparable? 

The greater the harm or potential harm, the greater the 

need to deter the conduct giving rise to it and, therefore, 

the greater should be the punishment imposed on 
conviction. 

¢ likelinood of detection 

- Is the misconduct difficult to detect? 
- Is it detectable on routine inspection? 
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Since detection itself often acts as a deterrent to 
misconduct, an offence that is unlikely to be detected 
should be subject to greater punishment. 
* profit motive 
- Does the misconduct result in cost savings or 
profits for the defendant? 
Misconduct that has economic value for the defendant will 
be more difficult to deter than other types of conduct. If the 
punishment is to deter non-compliance, it must exceed the 
savings or profit that may be realized by non-compliance. 


In addition to these general criteria, consideration is given 
to aggravating factors that may increase the appropriate 
punishment in a given case. These are characteristics of the 
offence that cannot be known in advance; they will vary from case 
to case. However, the maximum punishment for a given offence 
should be assigned after considering the worst case, in order to 
ensure that the sanction can have a deterrent effect on the violator 
and others. Mitigating factors can be taken into account by the 
sentencing court. 

Aggravating factors are 

* previous convictions; 

* failure to cooperate in the investigation or to abide by 

previous orders or warnings; 

* harm caused to particularly vulnerable victims; 

* duration of non-compliance; 

* intention, knowledge or recklessness regarding non- 

compliance and its consequences; 

* involvement of high-level management: 

* actual costs saved or profit realized; and 

* actual risk created or actual harm caused. 
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© PROPORTIONALITY OF ENFORCEMENT PROVISIONS 


A further aspect of coherence is the principle of 
proportionality of enforcement provisions. When considering the 
enactment of new enforcement provisions, Departments should 
consult with the Department of Justice, initially through their 
departmental legal services units, as early as possible in the 
policy-making process to ensure that the enforcement provisions 
are consistent with those governing similar conduct in other Acts. 
(> 3.3 How is legislative policy formulated and approved? o 
Who should be consulted?) 


45 


¢ CHAPTER 2 - PRINCIPLES AND POLICIES 


2.5 Coherence 


© GUIDELINES FOR GRANTING ENFORCEMENT POWERS UNDER FEDERAL LEGISLATION 


The following guidelines for granting enforcement powers 
under federal legislation were approved by the former 
Interdepartmental Committee of Deputy Ministers Responsible for 
Federal Law Enforcement. 


1. Every federal statute should provide for and clearly define the 
powers required to ensure compliance with it. 


An analysis of existing enforcement powers indicates that 
the number and nature of such powers are often inappropriate in 
terms of the defined mandate and required activities. In some 
instances the powers were conferred by a generalized reference 
to another statute, e.g. "have for the purposes of this Act the 
powers of a police constable". Presumably the link is to the 
Criminal Code where the definition of peace officer includes a 
“police constable" with the status that definition implies. 

To the greatest extent possible, powers should be 
contained in the statute concerned. However the attribution of 
powers by reference to another statute may be deemed 
appropriate for reasons such as avoiding duplication of 
voluminous material on a multiple basis (and the inherent 
problems in its subsequent amendment). To be clearly defined, 
attribution by reference must avoid wide sweeping generalities and 
be done with a precise reference to the statute concerned, e.g. 
“have tor the purposes of this Act the power to issue an 
appearance notice in accordance with section 496 of the Criminal 
Code". Powers will not be attributed in regulations; however, the 
activities derived from an attributed power may be set out in 
regulations. 

The powers granted to enforcement officers should be 
sufficient to allow for the proper enforcement of the legislation for 
which the department has a mandate. Departmental officers and 
legal advisors must ensure that these powers are not excessive 
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for the mandated task and do not arbitrarily or unreasonably 
interfere with individual rights and freedoms. These powers should 
be based on conditions or scenarios which have a reasonable 
probability of occurrence. 

Consideration is being given to the preparation of a 
“Powers Statute", which will define various powers required in the 
enforcement of federal statutes. It will in addition set out the 
accountability and obligations of all persons who are vested with 
that power. Such a statute, by providing a basis for uniformity, will 
facilitate the granting of powers for the purposes of individual 
statutes. 


2. Enforcement powers, including the terms and conditions on which 
they may be granted and exercised, must be compatible with the 
Canadian Charter of Rights and Freedoms 


In the granting of enforcement powers and the activities 
which flow from those powers, there must be an overriding 
consideration and recognition of the degree to which the Charter 
restricts Government’s right to impose limits on individual 
freedoms. 


3. Peace officer status or a similar approach to providing a general 
category of powers should be granted only to officials whose 
statutory duties include the enforcement of the Criminal Code, 
the Narcotic Control Act and the Food and Drugs Act 


The intent of having an appointment such as "peace officer" 
is to provide the powers required for the maintenance of the public 
peace or local harmony. Originally, English criminal laws were 
intended to preserve the peace, and gave peace officers powers 
of arrest, detention and appearance. 

The use of the term "peace officer" in legislation to describe 
either the status or powers of enforcement officers can cause 
confusion among officers concerning the extent of their powers 
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and differing conceptions about the reach of their authority. This 
use of general powers could result in unwarranted and 
undesirable mandate expansion and overlap into areas in which 
another agency may have a more clearly established mandate and 
jurisdiction. 

In the framing of the guideline, the original proposal was to 
limit the status of peace officer to those whose statutory duties 
relate to the enforcement of the "Criminal Law". The broad 
interpretation of that term would seem to take it beyond the tasks 
expected to be performed by a peace officer. For example, certain 
aspects of income tax, competition and consumer legislation may 
be viewed as criminal law. 

Notwithstanding that statutes such as these may be 
regarded as "criminal law" and in many instances their violation 
has serious economic consequences for the nation, they are not 
directly related to the daily continuum of peace, good order and 
the expectation of quiet enjoyment. The enforcement of those 
matters can be effected by a law enforcement officer who has the 
necessary background of experience or professional qualification 
to identify, investigate and document a violation and ensure 
appropriate measures are undertaken. Peace officer status is not 
required to enforce those laws effectively. Enforcement officers 
may at their discretion seek support of a peace officer to minimize 
the potential for violations of the public peace during activities 
associated with the application of their own powers. 

This guideline provides peace officer status only to those 
whose duty involves responsibility to enforce the Criminal Code, 
the Narcotic Control Act and the Food and Drugs Act. These are 
considered to relate primarily to the public peace as described 
above. 

In the granting of status as a peace officer or assigning 
peace officer powers, it will also be necessary to establish whether 
that status or those powers can be limited by the conditions for 
which they are required, e.g. territorially, functionally or by class of 
person. Officers specifically appointed as peace officers in certain 
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circumstances must exercise their powers within the limits 
mentioned in the legislation. 

Reference is made to the judgment of the Supreme Court of 
British Columbia: 

There are several categories of persons defined by s. 2 [of 

the Criminal Code] as peace officers ... Customs and 

excise Officers are police officers (this means that they have 
the powers of a peace officer) when performing their duties 
under the Customs Act or the Excise Act. Their powers as 
police officers are not limited territorially, but are restrained 
functionally to the exercise of such powers as may be 
necessary in the performance of duties in administering 
those Acts. The same applies to fishery officers under the 

Fisheries Act, and to the pilot in command of an aircraft. 

None of these is empowered by the definition section or 

otherwise to act as a police officer for the purposes of the 

Criminal Code except in relation to specified duties. Outside 

of those duties they are civilians. (See R. v. Smith (1982), 

67 C.C.C. (2d) 418, 427, appeal dismissed (1983), 2 C.C.C. 

(3d) 250, B.C.C.A.) 

All decisions which reflect that the status of peace officer is 
merited shall be further assessed to determine if they should be 
limited by functional conditions, class-of-persons conditions or 
territorial conditions. 


4. Every statute that provides for the granting of enforcement powers 
should set out appropriate review and redress procedures for 
persons affected by the exercise of the power provided in that 
statute. 


Review and control procedures are imperative in the 
exercise of enforcement powers for the benefit of both those 
affected by exercise of the powers in the statute as well as the 
officers required to undertake the activities and decisions 
associated with its enforcement. When powers are granted which 
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affect the rights and freedoms of an individual in any way, ranging 
from arrest, entry to their premises, limiting their right to engage in 
either licensed or unlicensed activity or as a result of a decision 
not to act or sustain a complaint, the statute concerned must 
contain provisions to allow for a review or redress of the particular 
action which has been taken or is perceived to have been taken. 
This process of review or redress should be based on clearly 
established, well understood accountability procedures related to 
internal supervisory control of enforcement actions of all officers 
as well as to third party review and investigation of the conduct of 
officers holding peace officer status or exercising peace officer 
powers in the enforcement of the statute. These procedures 
should as a minimum meet the FLEUR Guidelines Respecting 
Accountability Systems and Controls approved by the Committee 
of Deputy Ministers Responsible for Federal Law Enforcement 
dated May 1991. 


5. Every statute that provides enforcement powers should provide and 
clearly define the protection(s) that officers require to fulfil their 
enforcement responsibilities. 


In recent reviews it has been noted that some departments 
and agencies seek peace officer status for their officers solely in 
the belief that this is the only means whereby the officers may 
have the required protection in the execution of their duties. 

Protections should not be conferred by a generalized 
reference to another statute in statements such as "have for the 
purposes of this Act the protections enjoyed by a peace officer." 

To the greatest extent possible, protections should be 
contained in the statute concerned; however, where reference is 
deemed appropriate for reasons such as avoiding duplication of 
voluminous material on a multiple basis (and the inherent 
problems in its subsequent amendment), the granting of protection 
by reference is acceptable. It must however avoid wide sweeping 
generalities and be done with a precise reference to the statute 


50 


¢ CHAPTER 2 - PRINCIPLES AND POLICIES 
2.5 Coherence 


concerned. Protection must be confined to that which is fully 
justifiable in terms of what is necessary and useful in the 
protection of the enforcement officer in the performance of the 
enforcement activity. 
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© PRINCIPLES FOR THE ATTRIBUTION OF FEDERAL ENFORCEMENT POWERS 


The following principles for the attribution of federal 
enforcement powers have been approved by the Interdepartmental 
Committee of Senior Enforcement Officials and must be respected 
in relation to the attribution and exercise of federal enforcement 
powers. 


The legal framework of power 


1. Provisions of the law which grant enforcement powers 
must be clear and unambiguous. 

2. Before any person is permitted to exercise enforcement 
powers, organizations must ensure they are fully aware of the 
legal responsibilities inherent in their appointment. The justification 
to utilize such power must be based on a statutory or common 
law authority. 

3. The nature and degree of any enforcement powers 
conferred shall be no more than is necessary to achieve the 
mandated task and shall be based upon conditions and scenarios 
which have a reasonable probability of occurrence. The overall 
powers of a peace officer do not accrue as an automatic 
entitlement and are limited to the particular mandate. The 
attribution of powers shall comply with the Guidelines for the 
Granting of Enforcement Powers under Federal Legislation. 


The vesting of power 


4. The basis for the appointment of an officer shall be set 
out by a clear and precise statement in legislation. This shall be 
supplemented by the necessary policy statements, which indicate 
who has been or may be appointed in accordance with that 
Statement. This may be by individual person, a readily identifiable 
class or a category of person employed on a particular task. 
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S. Appointments shall be made by way of an appointment 
document or credentials that clearly state the power granted and 
any limitations upon that power. 

6. The public has a reasonable expectation of being able to 
readily determine the identity and powers of the appointed officers 
and the standards of service that they have a right to expect from 
them. 


Training Requirements 


7. The vesting of power will be contingent upon officers 
meeting minimum performance standards related to particular 
training objectives. This training will be based on the course 
training standards issued by the Interdepartmental Committee of 
Deputy Ministers Responsible for Regulatory Reform. The 
minimum training standards may be supplemented by additional 
training deemed appropriate by the organization concerned. 

8. A minimum threshold of training must be established 
before status enforcement power/status is granted. 

9. To maintain the required standard, each organization will 
conduct refresher training and ensure a continuing program based 
on the evolving issues related to the enforcement duties 
concerned. 


Operational Considerations and Practices 


10. The enforcement of the criminal law (as defined for the 
purposes of the Guidelines for the Granting of Enforcement 
Powers Under Federal Legislation) in the federal sphere is the 
responsibility of the RCMP except where otherwise specified. 

11. Limitations on powers shall be consistent with the 
minimum requirement to achieve the mandate concerned. 
Presence in a particular territorial area or association with a 
particular function is not a sufficient reason for organizations that 
have limited powers to broaden their enforcement activities. 
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12. Enforcement activity beyond the applicable statutory 
limitations shall be confined to dealing with endorsed warrants, 
cases of special jurisdiction and "fresh pursuit" within Canada. In 
the case of the latter, the case must be turned over to the police 
of local jurisdiction at the earliest moment. 

13. The investigation of international and organized crime is 
the prime jurisdiction of the RCMP. Interdepartmental cooperation, 
agreement or other assistance in the pursuit of such matters may 
be developed on a case-by-case basis or through the continuation 
of an existing agreement or on the basis of a new or revised 
agreement as the circumstances may dictate. 


Intergovernmental agreements: extension or delegation of power 


14. The acquisition of power from other levels of 
government must be based upon a reasonable requirement. That 
power must be required to achieve the mandate of the applicable 
federal statute. Such powers must be set out in an agreement that 
explicitly indicates that the responsibility for oversight mechanisms 
and complaint resolution will remain with the federal organization 
to which the delegated officer belongs. 

15. Delegation of any power to another level of government 
shall be by agreement that establishes the basic purpose for 
entering into the agreement. It must include the authority for such 
delegation and provisions for accountability and liability. The 
responsibility for oversight mechanisms and complaint resolution 
shall normally remain with the organization to which the delegated 
officer belongs. 

16. Such agreements shall be managed in a manner that 
ensures standardization and coordination and facilitates the ready 
identification of persons granted such additional powers. 
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Review and redress 
17. A review and redress process shall be established in all 
organizations whose officers possess enforcement powers. The 


process will be based on clearly established, well understood 
accountability procedures. 
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o REGULATORY POLICY CONSIDERATIONS 
Alternatives to regulation 


Federal Acts and regulations are often made for the 
principal purpose of regulating the manner in which a particular 
area of activity is conducted. The Acts and regulations may be 
quite detailed or little more than shells intended to be supplied with 
detail through executive and administrative acts. Whatever "fill" is 
required is usually provided for by means of enabling provisions 
that authorize the making of regulations "respecting", "prescribing" 
or "in relation to" various matters and things. 

Regulators, in particular, find this approach to be 
convenient and efficient, since it gives them a degree of control 
over the specifics of the regulatory system that enables them to 
fashion a regime that will accommodate existing and changing 
circumstances. As a consequence, this approach will likely 
continue to be in popular demand and widely used. It is not, 
however, an approach that should be embraced automatically 
without consideration of its possible negative consequences. 

In order to properly appreciate the potentially (and often 
unnecessary) negative results of this approach, it is important to 
recognize two significant characteristics of a regulation: 

* a regulation is intended to be of general application within 

the regulated area of activity; and 

* a regulation is a mechanism for implementing the policy of 

the governing Act. 

The first of these characteristics suggests that a regulation 
may not be appropriate where the circumstances of the persons 
to whom it would apply vary significantly from one to another. The 
need to comply with the specifics of a general regulation may be 
unduly burdensome and unnecessarily inconvenient for some, or 
all, of those persons. An attempt to reach a middle ground in 
which the regulation tries to address the "normal" situation among 
those persons may fall short of accomplishing the legislative 
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purpose while failing to meet the legitimate demands and 
expectations of some of those persons. 

The second characteristic suggests that there may be 
alternative mechanisms available for satisfying the legislative 
objectives, mechanisms which are more accommodating of the 
circumstances and needs of persons to whom regulations apply. 
The most appropriate mechanism may be one that enables the 
regulator to negotiate the manner in which each person to whom 
the regulation applies will be permitted and required to satisfy the 
statutory purpose. Such instruments as compliance plans, licences 
and permits may serve that purpose, where the regulator is 
authorized by statute to establish their terms on a case-by-case 
basis and to approve or issue, as the case may be, the governing 
instrument. 

Regulations and other instruments of legislative policy 
implementation do not necessarily have to be considered or used 
as alternative mechanisms. They may, in appropriate cases, be 
authorized for use in combination. For example, a provision may 
authorize regulations of general application for the principal 
purpose of establishing performance standards, with the 
regulatory authority having power to negotiate with particular 
persons the manner in which those standards may be met. 

The Administrative Law Section of the Department of Justice 
is engaged in a study that will provide, among other things, advice 
and guidance in the selection and use of legislative policy 
implementation mechanisms. Pending completion of that study, 
interested persons may wish to seek such advice on a case-by- 
case basis. 


Administrative monetary penalties 
The expanded use of non-criminal options in federal 
regulatory enforcement is currently being promoted in 
government. Administrative monetary penalty schemes (AMPs), in 


which liability for and the amount of a penalty for a regulatory 


of 
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breach are determined through an administrative, rather than a 
criminal, process, can provide an important additional tool for 
effective compliance. However, AMPs raise a complex range of 
legal policy issues and choices to be considered, including 
choices about 

* strict or absolute liability; 

¢ the processes by which liability for and the amount of a 

penalty will be determined; 

* the relationship of AMPs to criminal prosecution and to 

other administrative sanctions; and 

¢ the institutional structure of required impartial review. 

The Administrative Law Section of the Department of 
Justice, in consultation with the Legislation Section, is preparing a 
guide on the creation of administrative monetary penalty schemes 
and is available to assist in the development of such schemes. 


Compliance and enforcement policies 


In February 1992, Treasury Board amended the 
Government’s Regulatory Policy to place a new emphasis on 
regulatory enforcement. The reasons for this change in policy 
included the need 

* to ensure more effective management of scarce 

resources; 

* to emphasize that compliance, not punishment, is the 

primary objective of enforcement activity under regulatory 

Acts; and 

* to minimize the Government’s increased exposure to 

damages for negligent enforcement under recent case law. 

Departments administering regulatory Acts are now 
generally required to have formal compliance and enforcement 
policies. In addition, they must ensure that adequate resources are 
available to discharge their enforcement responsibilities and to 
ensure compliance, where the Act binds the Government. 
Compliance issues should form an integral part of the policy 
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development process for any new Acts or regulations. If those 
issues are left to the drafting stage, or later, there may be no 
opportunity to incorporate modern compliance and enforcement 
measures, for example, to make formal provision for negotiated 
solutions to non-compliance or for administrative monetary 
penalties. 

Published compliance and enforcement policies are usually 
preceded by the development of an (unpublished) compliance 
strategy that addresses anticipated compliance problems. The 
final, published compliance policy typically includes the following 
elements: 

* an overview of the policy purpose of the Act or regulation; 

* the orientation of the program; 

* a formulation of the major rules under which compliance is 

sought; 

* an outline of the range of techniques to be employed for 

encouraging voluntary compliance, for monitoring 

compliance and for dealing with non-compliance (possibly 
including a range of alternatives to prosecution); and 

¢ the factors that enforcement officials take into account in 

exercising their statutory powers. 

A guide entitled A Strategic Approach to Developing 
Compliance and Enforcement Policies was prepared by the 
former Regulatory Compliance Project of the Department of 
Justice and published by Treasury Board to help departments 
meet this new responsibility. Copies of the guide are available 
from Consulting and Audit Canada, 112 Kent St., Ottawa K1A OS5. 
The Administrative Law Section of the Department of Justice 
provides advice and assistance on compliance and enforcement 
issues arising throughout the legislative process. 
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Establishment and powers of administrative tribunals 


New legislative initiatives will often involve the creation or 
the restructuring of administrative bodies through which the 
statutory objective will be administered. Very often, matters will be 
determined through a quasi-judicial process. Where mixed 
administrative, investigative and adjudicative functions are to be 
performed within the same structure, care must be taken to deal 
with concerns relating to natural justice and the Canadian Bill of 
Rights. 

In addition, where adjudicative functions are contemplated, 
particularly through a hearing process in the determination of 
rights and obligations, attention must be given to ensuring an 
appropriate degree of independence and impartiality for 
decision-makers, as well as ensuring institutional impartiality. 
Attention must also be directed to ensuring that the 
decision-maker has the necessary powers and procedures to 
ensure an efficient and fair process. 

The Administrative Law Section of the Department of Justice 
has developed a manual entitled Designing Administrative 
Tribunals that deals with the creation and restructuring of 
administrative tribunals, which can assist policy-makers and 
drafters alike in dealing with these issues. In addition, the Section 
has done extensive legal policy analysis on the powers and 
procedures of administrative decision-makers that hold hearings. 
This analysis is also available. 


OO  ————— 
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o OVERVIEW 


Just as certain policies of the legal system structure policy- 
making, so too do some of the policies of the political or 
constitutional system. Although these other policies do not as 
such give rise to legal problems, failure to apply them may create 
political controversy. Drafters will therefore apply those policies in 
the absence of any decision by ministers to depart from them. 
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© SUPREMACY OF PARLIAMENT 


Parliament occupies a central place in our political and 
constitutional systems. Important matters should be decided by 
Parliament or in accordance with policies established by 
Parliament. This implies that 

* Acts should have at least some substantive content, rather 

than allow important matters to be determined by regulation 

or otherwise; 

* the substantive content of Acts should be liable to 

amendment by Parliament only and not by regulation or 

otherwise (so-called Henry VIII clauses); 

* powers conferred by Parliament on others to dispense 

with, or grant exemptions from, the application of Acts 

should be confined and structured; 

* taxes or other monetary charges on the public, other than 

for services, should be imposed by Parliament or, at the 

very least, by a politically accountable institution; and 

* charges imposed on the Consolidated Revenue Fund and 

other public money should be imposed by Parliament or, at 

the very least, by a politically accountable institution. 

Since the Parliament of Canada consists of the Queen 
(represented by the Governor General), the Senate and the House 
of Commons, bills that refer to the House of Commons but not the 
Senate may lead to unnecessary political controversy. Drafters are 
expected to advise the Privy Council Office of bills that exclude the 
Senate. 
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© REGULATION-MAKING AUTHORITIES 


Regulations are a form of law. (» 1.2 Regulations o What 
are regulations?) Because regulations are usually of general 
application, the regulation-making authority should, as a rule, be a 
politically accountable institution. In fact, in most federal Acts, the 
regulation-making authority is the "Governor in Council," in practice 
a committee of ministers (the "Special Committee of Council’), 
which is both a committee of Cabinet and a committee of the 
Queen’s Privy Council for Canada. (» 4.3 What are the steps in 
the regulatory process?) An exception to this rule is the power 
commonly conferred on administrative tribunals to make rules 
governing the practice and procedure in matters before them. 

As noted elsewhere, bills are usually drafted so that the 
exercise Of powers contained in them that is to have effect as law 
will result in a "regulation" for the purposes of the Statutory 
Instruments Act. (» 2.4 Laws of general application © Acts of 
General Application: Statutory Instruments Act) 

In order to ensure that rules of general application are 
made by a politically accountable institution, it is usually 
undesirable to authorize a regulation-making authority to 
subdelegate its power to make regulations. In fact, there is a 
presumption against such a power, in both of the senses 
discussed above (> 2.4 Laws of general application © 
Overview): 

¢ the courts lean against interpreting Acts as permitting 

subdelegation; and 

¢ drafters will presume that there has been no political 

decision to permit subdelegation if no such decision is 

mentioned in the Record of Decision. 
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o OVERVIEW 


In a letter to Balzac in 1840, Stendhal said that he used to 
read two or three pages of the French Civil Code each morning in 
order to help him maintain a natural writing style. Probably few 
people today read federal Acts for that purpose. Yet Acts have a 
style of their own, which drafters believe can be justified in terms 
of the functions that Acts and regulations have in contemporary 
society. 

The principal resources of legislative drafters are the 
resources of natural languages such as English and French, 
supplemented as appropriate by the artificial language of 
mathematical formulas. 

The use made by legislative drafters of natural languages is 
structured by legislative drafting conventions. A legislative drafting 
convention bears the same relationship to a rule of grammar of a 
natural language as a constitutional convention bears to a rule of 
constitutional law. Two important conclusions can be derived from 
this analogy. 

First, legislative drafting conventions guide legislative 
drafters in their selection of the various grammatically possible 
ways of giving legal effect to policy, just as constitutional 
conventions control the various legally possible ways of exercising 
a power. Thus, as a matter of constitutional law, the Queen or her 
representative in Canada, the Governor General, is free to appoint 
as Prime Minister whomever they wish. This discretion is 
controlled, however, by the constitutional convention that the 
Prime Minister must be the leader of a political party that can 
command the confidence of a majority of the House of Commons. 
And, as a matter of grammar, drafters are free to draft in the 
singular or the plural. This freedom is limited, however, by a 
convention favouring the use of the singular. (» o Reducing 
Vagueness or Ambiguity) 

Secondly, legislative drafting conventions do not go against 
the rules of grammar, even as constitutional conventions do not 
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go against the rules of constitutional law. There is no such thing 
as a special language for Acts of Parliament. Past attempts to alter 
the rules of grammar for the purposes of legislative drafting (the 
proviso is one example) suggest that the problems created for 
drafters by the ambiguity or vagueness of natural languages can 
be solved only by using the resources of those languages. 
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o REDUCING VAGUENESS OR AMBIGUITY 
Overview 


Perhaps the most important function of legislative drafting 
conventions is to reduce the ambiguity or vagueness of a natural 
language such as English or French. 

An instance of such a convention is the practice of drafting 
in the singular rather than the plural. Commentators on drafting 
point out that multiple modifiers often result in ambiguity when the 
modified noun is plural, citing examples like 

¢ "charitable and educational institutions," and 

* "oersons who have attained the age of sixty-five years and 

are disabled." 

Drafting in the singular compels drafters to determine whether the 
intended meaning is, for the first example, 

* "a charitable and educational institution", or 

* "a charitable or educational institution" 
and, for the second example, 

* "a person who has attained the age of sixty-five years and 

is disabled," or 

* ‘a person who has attained the age of sixty-five years or is 

disabled." 

(Note that "and" does not resolve the ambiguity in the plural.) 
some of the most important conventions for reducing 
ambiguity or vagueness relate to definitions and paragraphing. 


Definitions 


Some definitions in Acts of Parliament are just 
abbreviations. Common examples are definitions of "Minister", 
"Board" or "licence." Other definitions reduce ambiguity or 
vagueness by specifying which one of several usual meanings a 
word or expression is to have. 
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It is not the function of a definition in an Act of Parliament 
merely to reproduce the meaning of a word or expression in terms 
of the usage recorded in dictionaries, nor is the provision 
containing the definitions a sort of index or catalogue of frequently 
used words and expressions. Nor does the absence of a definition 
say anything about the importance of a word or expression in 
understanding the Act. 

While a definition in an Act of Parliament compels the 
reader to read the defined word or expression in a particular way, 
there is a drafting convention prohibiting artificial or unnatural 
definitions, such as defining "apple" to include oranges. Artificial or 
unnatural definitions are an unnecessary obstacle to 
understanding an Act and often confuse drafters and policy- 
makers alike. 


Paragraphing 


Paragraphing, in the context of Acts and regulations, refers 
to the practice of listing grammatically coordinate elements of a 
sentence in a series of indented, lettered "paragraphs." By 
convention, each paragraph in a series must be connected 
grammatically in the same way as every other paragraph in the 
series to the portion of the sentence before the series. 

The convention resolves any ambiguity that may exist in the 
sentence by making clear the intended syntax of the sentence. 

Paragraphing can be abused. This is the case, for example, 
when it is used to justify excessively long or syntactically involved 
sentences. 


Relationship of drafting conventions to bilingualism 


Drafting conventions sometimes differ between English and 
French. This is not surprising, since 
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* ambiguity and vagueness, while common to all natural 
languages, arise in different ways in different languages; 
and 

* different languages have different resources available for 

dealing with ambiguity and vagueness. 

An example of different English- and French-language 
drafting conventions is the absence of paragraphing from the 
French version except in the case of pure tabulation. Paragraphing 
is often used in English to avoid ambiguities that arise from the 
syntax of a sentence. Its functional equivalents in French appear 
to be 

* amore inflected grammar that is sometimes unambiguous 

where English is ambiguous (compare "Canadian 

corporations and shareholders", "actionnaires et sociétés 
canadiennes" and "“actionnaires et sociétés canadiens'); 

* more flexible rules about word order in a sentence; and 

¢ devices that, unlike paragraphing, are not peculiar to legal 

drafting (for example, "d’une part A, d’autre part B" and 

"soit A, soit B"). 

Even where the drafting conventions do not differ between 
English and French, their application to a particular provision may 
produce different results. This is sometimes the case, for example, 
with definitions. A word in one language might have only one 
meaning, so that there is no need to define it in an Act, while the 
equivalent word in the other language might have several 
meanings, so that it is necessary to specify by definition the 
intended meaning. 

A common example of a word that is defined in one 
language only is the word "prescribed" in the English version, 
which is often defined to mean "prescribed by regulation." There is 
no adjective in English that corresponds to "regulation" in the 
sense of a certain kind of legal document. Drafters have, in effect, 
created such an adjective in English through the use of the 
definition of "prescribed". But in French, there is an adjective that 
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corresponds to "réglement", namely "réglementaire." This adjective 
can be (and is) used in the French version without being defined. 
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oO PARLIAMENTARY PROCEDURE 


Some legislative drafting conventions are based on 
parliamentary procedure. 

A parliamentary committee to which a bill is referred has the 
right, which is usually exercised, to go through the bill clause-by- 
clause. (> 3.6 How is a bill enacted by Parliament?) Clause by 
clause consideration of a bill is not literally restricted to clauses, 
because it also involves a consideration of any schedules to the 
bill, as well as the title and any preamble. However, clause by 
clause consideration does have the effect of restricting the 
contents of bills to clauses and the other elements considered by 
parliamentary committees. A bill must therefore consist of one or 
more numbered clauses. 

Most bills are introduced in the House of Commons on 
motion for leave to introduce, a motion that requires forty-eight 
hours’ notice. (> 3.5 What must be done to have a bill 
introduced in Parliament?) The notice specifies the title of the 
bill, and if the contents of the bill are not referred to in the title, the 
bill may subsequently be ruled out of order as having been 
irregularly introduced. The title of the bill must therefore cover the 
contents of the bill. This rule applies only to the parliamentary, or 
long, title of the bill. Any short title of the bill is just another clause, 
as far as Parliament is concerned. 
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O FACILITATING ACCESS TO ACTS AND REGULATIONS 


Some legislative drafting conventions facilitate access to 
Acts and regulations. Most users of Acts and regulations are not 
interested in reading a particular Act of Parliament or regulation 
through from beginning to end. It is important that Acts of 
Parliament and regulations be arranged so users can find the 
provisions that are relevant to them as easily as possible and so 
those provisions can be precisely identified. 

The clauses of a bill are consecutively numbered from 
beginning to end so that each clause has a unique number. The 
numbering of the clauses does not, therefore, reflect the possible 
arrangement of the bill as a series of numbered parts or of any 
part as a series of numbered divisions. 

In addition to the clauses being numbered, each sentence 
in the English version also has a unique number. If a clause 
consists of one sentence only, the clause or sentence can easily 
be referred to. If a clause in the English version consists of more 
than one sentence, the sentences of the clause are numbered as 
a series of "subclauses." 

Once the bill receives royal assent, the clauses become 
"sections" and the subclauses "subsections". 

Drafters discourage the renumbering of provisions in an 
existing Act or regulation. Renumbering detracts in two ways from 
the convention that each provision should have a unique number: 

* a renumbered provision has two numbers, the old and the 

new; and 

* a number refers to two provisions, the provision formerly 

having that number and the provision now having that 

number. 

Provisions for the interpretation or application of a bill or a 
part of a bill are placed at the beginning of the bill or part so they 
can easily be found. 

The provisions in a bill should be grouped together 
thematically and should flow logically. For example, if a licensing 
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process is being created, the provisions that deal with licence 
applications should be set out first and the provisions dealing with 
the revocation or suspension of licences should be set out last. 

Instructing officials may be tempted to organize the bill from 
their own perspective, emphasizing what is important to them. For 
example, they may be inclined to give prominence to provisions 
relating to the enforcement of the Act. However, Members of 
Parliament or those who will be affected by the Act may have a 
different perspective. They are usually more interested in the rules 
of conduct imposed on activities that the Act addresses, rather 
than the administrative means for enforcing the rules. Acts are 
usually drafted so that statements of principle and basic rules are 
at the beginning. Enforcement provisions and regulation-making 
powers are usually placed at the end. 
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O FACILITATING THE REVISION OF ACTS AND REGULATIONS 


Acts of Parliament and regulations are periodically 
"consolidated" and "revised". The revision process facilitates 
access to the law by purging dead material while bringing together 
all of the Acts and regulations on a given subject in one place. 

Several legislative drafting conventions have been 
established to facilitate the statute revision process. A series of 
conventions requires drafters to place at the end of a bill 
provisions that will be omitted during the statute revision process. 
Placing them at the end reduces the renumbering of other 
provisions. Examples of provisions that, by convention, are placed 
at the end of a bill include: 

* transitional or temporary provisions that relate to the bill 

as a whole; 

* provisions repealing or amending other Acts of Parliament; 

and 

* provisions dealing with the coming into force of the bill. 

Another series of conventions relating to techniques of 
amendment facilitates the consolidation of Acts, whether through 
the statute revision process or through public or private 
publications of the text of one or more Acts "as amended." In 
order to facilitate consolidation, an amendment of one Act by 
another must be 

* express and not implied; in other words, where it is known 

that the provisions of an Act are inconsistent with the 

provisions of a bill that is being prepared, the bill should 
expressly amend the Act, rather than leaving it for users 
and the courts to work out the inconsistency; and 

¢ textual and not indirect; in other words, the bill should 

alter the text of the Act rather than providing that the Act is 

to be read or construed or applied or have effect ina 
certain manner or is deemed to operate in a certain 
manner, where that manner is not reflected in the text of the 

Act. 
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In addition, it is conventional to replace a provision, and not 
merely to insert or delete words in the provision, except where a 
single word or expression is being altered. This convention also 
facilitates consolidation because the drafter, aided by electronic 
databases of Acts of Parliament, rather than the user, produces 
the text of the provision as amended. 
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There are a great many policy concerns in the Canadian 
drafting process that are regarded as important in determining 
whether an Act conforms to the norms expected of our laws. 
There are also other issues that involve policy and must be 
considered by drafters. The following are some of the matters that 
are of concern to drafters: 

* a law or structure of a law that will promote disrespect for 

the law or the legal system; 

* punishment for an offence against a law that is 

inappropriate to the seriousness of the offence, or 

substantially dissimilar punishments for similar offences; 

* minimum penalties; 

° a law that is not capable of being fairly applied in 

accordance with the principles of natural justice; 

* laws that purport to exclude the ordinary jurisdiction of the 

courts; 

* laws that retroactively affect the rights of persons; 

* laws that restrict rights to privacy and access to 

government information that would normally apply; 

¢ laws that circumvent or render inapplicable procedures 

that are normally applicable to the examination, registration 

and publication of regulations; 

* laws in which substantive legal matters are absent from 

the law and are left to be determined by regulations or in 

some other way; 

¢ laws that will lead to regulations being made by more than 

one authority; 

* policy statement provisions that have no meaning in law, 

i.e., certain preambles, purpose clauses and provisions 

such as "the Minister should" do something; 

¢ provisions that allow a substantive law to be amended 

outside the parliamentary process; 

* provisions that provide uncircumscribed power to make 

exemptions from the law; 
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- laws that permit officials to impose charges on the public 
revenue or on the public, other than for services; 

¢ laws that are not in accord with the International Covenant 
on Civil and Political Rights; 

° certain types of omnibus bills, i.e., tax bills combined with 
other schemes, as in the National Energy Program and the 
Bankruptcy Bill; 

¢ laws that are not in accord with the obligations of Canada 
under international agreements; 

* Acts to bind Her Majesty; 

* expropriation without compensation; 

* provisions saying that treaties, conventions or 
agreements, etc. have the force of law; 

* politically sensitive provisions, for example, bypassing the 
Senate on negative or affirmative resolutions, requiring 
Parliament to do certain things thus using up Parliamentary 
time, or allowing appeals to the Governor in Council from 
ministerial decisions; 

* review provisions; 

* validating actions or validating regulations; 

* provisions that address gender equality or multicultural 
issues inappropriately; 

* the need to make the language of the law as clear as 
possible, for example, avoiding Latin expressions; 

* other language issues, for example, use of the terms 
“common law" or "lawyer"/"avocat" (which excludes 
notaries) or pejorative words, such as "insane", "idiot" or 
“lunatic’; 

* other policy issues, for example, whether a new law is 
needed (can the policy objective be accomplished without 
another Act or regulation?), cost of making laws (increasing 
cost of paper, printing, distribution, destruction of forests, 
etc.) Are there ways to avoid costs, for example, need for 
gazetting things, avoiding unnecessary printing of 
schedules, for example, NAFTA. 
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These and other similar matters must be resolved by the 
drafters on behalf of the Minister of Justice. Unresolved questions 
are taken up with the department or agency concerned or, if need 
be, with ministers generally. 
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@ CHAPTER 3 - PREPARATION AND ENACTMENT OF BILLS 
3.1 Introduction 


This chapter begins by describing who is involved in the 
preparation of bills and what their roles are. It then outlines some 
of the important features of policy formulation, notably 
consultation, and the steps for obtaining Cabinet approval of 
legislative policy. Next is the drafting process, followed by the 
steps involved in obtaining Cabinet approval of a draft bill and 
introducing it in Parliament. The chapter continues with the 
parliamentary enactment process and describes how Acts come 
into force and are printed and distributed. The chapter concludes 
with a description of the Miscellaneous Statute Law Amendment 
program and a summary of the steps involved in the preparation 
and enactment of bills. 
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O OVERVIEW 


Chapter 1, briefly discussed the main participants in the 
legislative process. The roles of the most active participants are 
now examined in detail and consideration is given to how they can 
participate effectively. 

This section looks first at the role of departmental officials 
and their departmental legal advisers. It then looks at instructing 
officers who are the communications link between the department 
that sponsors the bill and the drafters of the bill in the Legislation 
Section of the Department of Justice. These officials are 
responsible for speaking to the drafters on behalf of the 
sponsoring department. Teams of instructing officials may be 
composed of departmental legal advisers, departmental officials or 
both. 

This section then discusses the role of drafters, who help 
fine-tune the legislative policy and draft the bill. Finally, it describes 
the role of jurilinguists and legislative editors, who review the 
technical aspects of the bill to produce the finished product. 
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© DEPARTMENTAL OFFICIALS 
Who are they? 


A wide range of officials in the sponsoring department may 
be involved in the preparation and enactment of a bill. They are 
responsible for developing the policy that the bill expresses as law. 


Knowledgeability 


Departmental officials should be knowledgeable about the 
various aspects of the bill’s subject-matter, particularly in terms of 
the organization and operation of the Government. Their 
knowledge permits them to guide the drafters and channel difficult 
questions towards those who can answer them. 

They should have ready access to senior officials in their 
department so that they can get answers or decisions about 
priorities and policies. Many questions necessarily arise during 
drafting, usually requiring a quick response. 


Importance of consulting departmental legal services 


Officials in the sponsoring department should consult their 
legal services unit during the initial stages of developing the policy 
underlying the bill. These consultations are especially important 
when preparing the Memorandum to Cabinet, which will become 
the basis for drafting the bill. Legal services units should be 
involved throughout the process of obtaining Cabinet approval, 
drafting the bill and its enactment by Parliament. 

Departmental officials who act as instructing officers should 
ensure that their legal advisers are involved. They should contact 
the director of the departmental legal services unit as early as 
possible. If the director is not personally involved, he or she will 
assign an experienced legal adviser who should be bilingual and 
have a sound understanding of the subject-matter to be dealt with. 
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Consultation with drafters 


Departmental officials should not hesitate to consult drafters 
in the Legislation Section of the Department of Justice, via their 
departmental legal services units. Drafters can provide advice on 
formal or substantive legal questions relating to legislation, for 
example, about how the bill might be organized, the provisions 
that may be needed to enforce it or the parliamentary approval 
process. (» @ Chapter 2 - Principles and Policies) Drafters 
should also be consulted on proposed names or acronyms. 
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© DEPARTMENTAL LEGAL ADVISERS 
Who are they? 


Legal services to each department of the Government are 
provided by the Department of Justice through its Legal 
Operations Sector. Each department has a legal services unit 
staffed by legal advisers from this Sector. 


When should they become involved? 


Departmental legal advisers play a crucial role throughout 
the legislative process. Departmental officials should consult them 
in the initial stages of policy formulation and particularly when 
preparing the Memorandum to Cabinet. Their participation will 
allow the legal advisers to develop a sound understanding of the 
subject-matter and its ramifications early on in the process. This 
understanding is essential for the preparation of an effective Act. 
The participation of departmental legal advisers should continue 
throughout the process of obtaining Cabinet approval, drafting of 
the bill and enactment by Parliament. 


What is their role? 


Departmental legal advisers can explain how the legislative 
process works and what it requires. They may be able to show 
that no new legislation is required to meet the policy objectives 
and that existing Acts and regulations can be used instead. They 
can also provide information about the time it takes to draft a bill 
and ensure that the drafting instructions in the Memorandum to 
Cabinet are carefully formulated. 

Departmental legal advisers will ensure that the measures 
included in the Memorandum to Cabinet and their implementation 
are consistent with legal principles and policy. (» © Chapter 2 - 
Principles and Policies) If necessary, they will consult legal 
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specialists in the Department of Justice. (> 3.3 How is legislative 
policy formulated and approved? - Who should be 
consulted?) 

They will explain what effect particular provisions may have 
and will help departmental officials correct provisions that are likely 
to present legal problems, particularly as regards the Canadian 
Charter of Rights and Freedoms. 

Departmental legal advisers can also sensitize departmental 
officials to the possibility that particular proposals may limit 
guaranteed rights and freedoms and may have to be justified as 
reasonable limits under section 1 of the Charter. They can provide 
information on the kinds of evidence that may be needed to justify 
the resulting Act if it is ever challenged. They also help provide 
advice to the Cabinet on the constitutional implications of 
proposed bills through the Cabinet support system. (> 3.3 How 
is legislative policy formulated and approved? © Who should 
be consulted?) 

Finally, departmental legal advisers are in a good position 
to remind their clients of the importance of putting together a team 
of instructing officials who are familiar with the legislative process. 
They will also stress the uniquely Canadian bilingual and bijural 
aspects that must be addressed to produce quality legislation. 

(> 3.4 How are bills drafted? © What is co-drafting?) 


Why should they be bilingual? 


Departmental legal advisers should be able to work in both 
Official languages. Because bills are drafted in both official 
languages, drafting is much easier when all the principal 
participants have a sound understanding of both languages. The 
resulting bill will take less time to draft and its quality will be better 
assured. (> 3.4 How are bills drafted?) 
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O INSTRUCTING OFFICERS 
Who are they? 


Generally speaking, the instructing officers are departmental 
legal advisers in the sponsoring department. Because a bill is a 
complex legal document, the legal advisers are well-suited to the 
task of giving drafting instructions and commenting on both 
language versions of the successive drafts of the bill. 
Departmental legal advisers are familiar with the subject-matter of 
the bill as well as the legal difficulties that it may involve. They also 
appreciate the care required in preparing drafting instructions and 
commenting on both versions of each draft. (> 3.4 How are bills 
drafted?) 

Alternatively, instructing officers may be officials from the 
sponsoring department. However, they should contact the director 
of their legal services unit as early as possible to involve the 
director or, at the very least, ensure the involvement of 
departmental legal advisers. The legal advisers assigned to the bill 
should be experienced, have a sound understanding of the 
subject-matter and be capable of communicating effectively in both 
Official languages. 


How many should there be? 


The number of officials giving instructions varies with the 
scope and complexity of the bill. However, as a general rule, the 
group of instructing officials should be small. The role of 
instructing officials is to distill policy decisions made in the 
sponsoring department into drafting instructions. If there is a large 
group of officials involved in a drafting meeting, much of the time 
may be spent discussing policy issues, rather than providing 
drafting instructions. 
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Occasionally, the subject-matter of a bill involves more than 
one department. In these cases, instructing officers may come 
from several departments. 


Why should they be bilingual? 


Instructing officials must be capable of working in both 
Official languages. Because bills are drafted in both official 
languages, drafting is much easier when all the principal 
participants have a sound understanding of both languages. The 
resulting bill will take less time to draft and its quality will be better 
assured. (> 3.4 How are bills drafted?) 
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O DRAFTERS 


As society changes, so does legislative policy in response 
to the constituents of parliamentarians. Drafting involves 
transforming Government policy into legislative form and style. The 
drafter’s objective is to prepare a bill that will achieve 
Government’s goals. Drafters are also concerned with the 
coherence and consistency of federal Acts, as well as their 
fairness and the integrity of the legal system. 

The legislative process sometimes demands quick 
responses to problems as they arise. It is difficult for drafters to 
change the course of policy downstream in the process; it is 
easier for them to intervene upstream. Drafters are active partners, 
and not merely scribes, who are very involved in giving effect to 
the policy being expressed in the bill and exercise a policy role on 
many issues affecting its expression. They are responsible for the 
implementation of a number of legal principles and policies. (> 
Chapter 2 - Principles and Policies) 

In this way, and by keeping in mind the effectiveness and 
efficiency of the entire legislative process, the drafter provides 
valuable advice on a number of matters, such as: 

e the contents of the drafting instructions in the 

Memorandum to Cabinet; 

e the time required to draft and print the bill; 

e whether the proposed provisions are appropriate to 

achieve their objectives; 

e whether there are gaps in the proposals that need to be 

filled with additional details or whether it is better to leave 

matters to be dealt with through general provisions; 

e the appropriate form of the provisions; and 

e the inclusion of certain types of provisions in the bill. 

Drafters can often save time and avoid problems for those 
involved in the legislative process. For example, if they are 
consulted before the Memorandum to Cabinet is submitted, they 
may suggest that specific Cabinet authority be sought for 
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particular provisions that are essential to the legality and 
practicality of the bill. This avoids having to return to Cabinet a 
second time to ask for the authority. 

Drafters also provide a sense of perspective. Because they 
are less involved in developing the underlying policy, they are 
better able to draft language that will be understood by members 
of Parliament, the public and the courts, as opposed to those who 
already know what is intended. Drafters are attuned to the need 
for clarity and certainty in Acts. This need is met by adhering to 
drafting conventions that have been established for Acts as well as 
keeping in mind the rules and principles applied by the courts 
when they interpret Acts. 
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O JURILINGUISTS AND LEGISLATIVE EDITORS 
Jurilinguists 


Jurilinguists are linguistic specialists in French legal 
language. Their chief role is to help drafters achieve the highest 
quality of French possible when drafting bills. 

Their presence in the Legislation Section is considered 
essential because of the way the French version of federal Acts 
was neglected in the past. Despite the Constitutional rule that the 
French and English versions are equally authoritative, hasty 
translation from the English has dotted the French version of 
federal statutes with peculiar anglicisms and clumsy constructions 
that have been difficult to eradicate. Jurilinguists keep up to date 
with the evolution of French, both generally and in the field of law, 
and ensure that the French versions of bills are true to that 
language. They also help ensure that the two versions convey the 
same meaning. 

The recommendations of jurilinguists are not binding on the 
drafters, who remain in charge of their own versions of the bills. 
However, the high calibre of the jurilinguists’ comments has 
considerably improved the quality of federal statutes. 


Legislative Editors 


Legislative editors have a threefold task: editing bills, 
preparing Acts for printing and updating consolidated versions of 
the Acts. 

Editing relates to the substance, form and language of the 
bills. In addition to checking draft bills for correct grammar and 
spelling, the legislative editors check each draft for clarity, 
consistency of language and the logical expression of ideas. They 
also ensure conformity with the rules and conventions governing 
the drafting and presentation of bills. Finally, they edit motions to 
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amend bills and review reprints of bills amended by parliamentary 
committees. 

The second function, printing, involves both bills and Acts, 
the latter being published in the Canada Gazette and in the Annual 
Statutes. The editors also prepare the Table of Public Statutes, an 
indispensable reference tool, and the Table of Acts and the 
Ministers Responsible for their Administration. 

Finally, the editors update master copies of all federal Acts, 
including indexes of amendments. These copies are essential tools 
in the drafting of bills. 
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O OVERVIEW 


The policy for Government bills originates from a variety of 
sources. (> 1.1 Acts of Parliament © Where do ideas for Acts 
come from?) It is developed in the department responsible for the 
policy matters to which it relates. Occasionally, a bill involves 
matters that cross the divisions of responsibility. In these 
instances, one department usually sponsors the bill, but acts in 
close consultation with the other departments concerned. The 
sponsoring department may also consult officials in other 
governments and members of the public when developing policy. 

Legislative policy must be approved by the Cabinet before it 
is drafted into the form of a bill. Approval is obtained by the 
minister of the sponsoring department. The minister must submit a 
Memorandum to Cabinet (MC) outlining the policy and 
requesting authority to draft a bill. If the Cabinet approves the MC, 
it issues a Record of Decision (RD), which authorizes the 
Legislation Section to draft the bill in accordance with the 
instructions contained in the RD. 
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© WHO INITIATES THE PROCESS? 


Although bills are drafted in accordance with Cabinet 
decisions and are enacted by Parliament, they do not necessarily 
originate in the Government. The five major sources of bills are 
discussed below. 


The General Public 


Legislative proposals frequently result from requests or 
concerns voiced by members of the public, whether individually, 
through public interest groups or through their representatives. 
These requests and concerns are relayed either to ministers or 
other members of the governing party, or to the government 
officials who are responsible for the relevant policy matters. 


Ministers and Members of the Governing Party 


These persons are the main sources of bills. The most 
important proposals are usually described in the Speech from the 
Throne at the beginning of each session of Parliament and in 
budget speeches during the session. Proposals may stem from 
party policy, convention resolutions or campaign promises. 


Other Members of Parliament 


Other members of Parliament may recommend legislative 
proposals to the Government. This is usually done through reports 
of parliamentary committees. It is worth noting that the procedural 
reforms in the House of Commons in 1994 envisage the referral of 
matters to committees for them to prepare legislative proposals. In 
addition, private member’s bills may also prompt Government bills 
on certain matters, particularly because the increased time allotted 
to their enactment makes it more likely that they will be enacted. 
This can prompt the Government to bring forward bills of its own 
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to deal with the same matter in a way that better accords with its 
policies. 


The Public Service 


Recommendations from the public service frequently arise 
out of administrative experience and the evolution of existing 
government programs. Approximately twice a year, departments 
prepare a list of legislative proposals for the following twelve- 
month period. The list is submitted to the Legislation and House 
Planning Secretariat of the Privy Council Office. 

In addition, independent advisory bodies, such as 
commissions of inquiry, may propose legislative reforms. 


Decisions of Courts, Boards and Tribunals 


Legislative proposals sometimes originate in decisions that 
point out problems in existing Acts or reach interpretive results 
that need to be changed. In addition, court decisions on 
constitutional matters, particularly under the Canadian Charter of 
Rights and Freedoms, may prompt amendments to make Acts 
conform to the Constitution. 
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© WHO SHOULD BE CONSULTED? 
Department of Justice 


In addition to departmental legal services units, the 
Department of Justice has an array of other legal units to provide 
the specialized advice that is often necessary when preparing 
legislative proposals. Departmental officials may consult these 
units through their departmental legal advisers. 


Legislation Section 


The Legislation Section provides advice on both formal and 
substantive legal questions relating to legislative proposals, for 
example, about how a bill might be organized, the provisions that 
may be needed to enforce it and the process of parliamentary 
approval (> 3.2 Who does what in the preparation of bills? © 
Drafters). The Section should also be consulted on the names or 
acronyms for proposed offices or bodies. 


Regulations Section 


When legislative proposals involve the delegation of 
regulation-making powers, consideration should be given to 
consulting the Regulations Section. It can provide advice about 
which sorts of provisions are appropriate to include in regulations 
and which should be contained in the enabling Act. It can also 
provide advice about drafting enabling provisions. (» Chapter 4 - 
The Regulatory Process) 

There is a close connection between Acts and regulations. 
Decisions about the drafting of an Act can have a considerable 
impact on the regulations that will be made under it. It is often 
desirable for departmental legal advisers, drafters and regulations 
specialists to meet to discuss these issues when preparing the 
Memorandum to Cabinet or drafting the bill. 
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Human Rights Law Section 


The interpretation and application of the Charter is one area 
where consultation is well established. Conflicts with the Charter 
can impose a variety of costs on the Government and ultimately 
the taxpayer. For example, they may lengthen or complicate legal 
proceedings, require the expansion of Government programs or 
cause other difficulties for the Government. 

The Human Rights Law Section gives legal opinions on the 
interpretation and application of federal Acts affecting human 
rights. It is responsible for the review of federal Acts and 
regulations, as well as administrative policies and practices, to 
ensure compliance with the Charter. This Section also advises 
about Canada’s international human rights treaty obligations, and 
is responsible for responses to complaints brought against 
Canada under the Optional Protocol to the International Covenant 
on Civil and Political Rights. 

The Official Languages Law Group of the Human Rights 
Law Section provides advice on the administration of Acts, the 
formulation of legal policy and the management of litigation 
relating to language rights and Canada’s official languages. 


Constitutional and International Law Section 

The preparation of bills often requires the services of the 
specialists in the Constitutional and International Law Section. 
They can provide advice on questions involving Canada’s 
international obligations and the division of legislative powers 
between Parliament and the provincial legislatures. 
Administrative Law Section 

Administrative law includes a vast network of rules about 


the organization and operation of governmental bodies. It is hardly 
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surprising that many legislative provisions involve principles, 
notions and concepts found in this field of public law. 

The Administrative Law Section can provide advice on the 
application of administrative law principles to the federal 
Government and assist in the development of new government 
institutions and administrative processes. The Section has 
prepared a manual entitled Designing Administrative Tribunals and 
a checklist of administrative law issues to be considered when 
these institutions or processes are being established or modified. 

This Section provides advice on legal questions involving 
the Crown, such as the liability of the Crown and its employees, 
Crown agency status, Crown prerogatives and intergovernmental 
immunity. The Section is also responsible for providing and 
coordinating legal advice and policy on issues relating to all 
aspects of federal regulation, including the development of 
regulatory schemes and their implementation and enforcement. 


Criminal Law Policy Section 


The determination of policy relating to criminal law rests 
with the Criminal Law Policy Section. Departmental legal advisers 
and drafters in the Legislation Section turn to the specialists in this 
Section to answer questions about law relating to the prosecution 
of offences under federal Acts. 


Judicial Affairs Unit 


The Judicial Affairs Unit provides advice on matters relating 
to federal courts and judges. It should be consulted on legislative 
proposals affecting their jurisdiction or workload or the legislation 
that establishes them, such as the Supreme Court Act, the Federal 
Court Act and the Tax Court Act. 
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Civil Code Section 


The Civil Code Section was established in response to the 
new Civil Code of Quebec. It has an essential role in proposing 
changes to federal Acts to reflect the Code, as well as generally 
providing advice about the Code. 


Information and Privacy Law Section 


The Information and Privacy Law Section must review any 
legislative proposal to restrict access to Government information 
under the Access to Information Act or reduce the protection of 
individual privacy granted by the Privacy Act. These proposals 
must also be brought to the attention of Treasury Board legal 
services. It is most important that any such proposal be 
thoroughly discussed and justified. 


Native Law Section 


The Native Law Section must be consulted on any provision 
of a bill that affects the rights and obligations of aboriginal people. 


Other Units 


Depending on the nature of the legislative proposals, the 
sponsoring department may request assistance from other units of 
the Department of Justice, for example, the Civil Litigation Section. 
Here too, departmental legal services units can provide advice on 
who should be consulted. 


Other Federal Departments and Agencies 
Legislative policy must be developed in consultation with 
other federal departments and agencies likely to have an interest 


in the proposal. The sponsoring department should consult the 
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Privy Council Office and, when considering the establishment of 
government organizations, the Machinery of Government Branch 
of that Office. 

lf the proposal has financial implications for the 
Government, the Treasury Board Secretariat and the Department 
of Finance must be consulted in determining the costs involved 
and sources of funding to administer the resulting Act. (> 3.5 
What must be done to have a bill introduced in Parliament? © 
How is Cabinet approval obtained?) 

The Department of Indian Affairs and Northern Development 
must be consulted on any provision of a bill that affects the rights 
and obligations of aboriginal people, including any amendment to 
the Indian Act. 


Other Governments 


Other governments should be consulted about proposals 
that are likely to affect the regulatory activities of these 
governments or the services that they provide. Consultation with 
other governments should normally be conducted at the same 
time as internal consultations with other departments and 
agencies. 


The General Public 


Public consultation should be viewed as an integral part of 
the legislative process, particularly where a bill will have a 
significant impact on members of the public. 

Public consultation should normally occur after internal 
consultation within the Government and consultation with other 
governments have taken place. 

The fundamental elements for meaningful consultation that 
apply to both the Government and members of the public are: 

° a shared understanding of the purpose of the 

consultation; 
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Public 


¢ mutual respect; 
¢ clear communication; 
¢ an appreciation of the need to agree on workable 
approaches, often entailing a compromise; 
¢ meaningful input into the policy formulation process; and 
e the recognition that consultation will not always lead to 
consensus. 
consultation should be guided by the following principles: 
e The need for public consultation will be determined early 
in the planning process, followed by the identification of the 
individuals and groups interested in the bill. 
e Public consultation processes will be carried out in an 
objective and open manner, within reasonable time frames 
and with consideration of the cost to both the public and 
the Government. 
e The manner and extent of public input will be determined 
by such factors as: 
- how the bill will affect the public, particularly those 
who may have special rights or interests; 
- the nature or extent of consultation (for example, 
issue-specific or ongoing); 
- feasibility (for example, resource implication and 
time constraints); 
- national and regional interests; and 
- the objectives and scope of consultation, including 
the method of consulting and the time frame for 
doing so, will be clearly defined at the outset in order 
to facilitate a clear, mutual understanding of the 
purpose of the consultation. 
e Participants in the consultation should be given adequate, 
accurate and timely information to enable them to 
participate effectively (this information should be written in a 
style that is appropriate to the group being consulted, and 
should be in plain language, free of specialized terminology 
or jargon). 
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e Participants in the consultation should be kept up to date 
on the progress of the consultation process, their 
contribution should be acknowledged, and every effort 
should be made, when possible, without breaching Cabinet 
confidentiality, to provide participants with feedback on how 


their input is being applied. 
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O HOW IS CABINET APPROVAL OBTAINED? 
Memorandum to Cabinet 


A Memorandum to Cabinet (MC) is the key instrument of 
written policy advice to Cabinet. An individual minister uses it to 
obtain the support of Cabinet colleagues for a proposed course of 
action, and it plays a pivotal role in the Cabinet decision-making 
process. Ministers use MCs to describe a particular policy context, 
to outline the problems associated with the current situation and to 
recommend solutions. When a minister proposes that a bill be 
presented to Parliament, an MC must be prepared so that 
approval may be given to the drafting instructions. (» © What 
security measures must be taken with Cabinet documents?) 

An MC may be jointly presented by two or more ministers 
where it concerns matters that affect more than one department. 


What does an MC contain? 


All MCs follow a standard format described in a Privy 
Council Office publication entitled Memoranda to Cabinet: A 
Drafter’s Guide. An MC consists of two sections: the Ministerial 
Recommendation and the Analysis. Attached to the MC area 
Communications Synopsis, Communications Plan and 
Advisory Note and Drafting Instructions. 


Ministerial Recommendation 


The Ministerial Recommendation is a three-page document 
in which the sponsoring minister presents Cabinet with an 
overview of the issues, together with the minister’s 
recommendations, their cost and the principal arguments in 
support of the recommendations. This is the only section of the 
MC to contain the minister’s views, opinions and 
recommendations. The key recommendation is always that: 
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the Legislation Section of the Department of Justice, 
in consultation with [sponsoring department] be 
authorized to proceed with drafting the required bill in 
accordance with the drafting instructions set out in 
Appendix ... . 


Analysis 


The Analysis should provide ministerial briefers and policy 
analysts with the details and background they need to understand 
the issues thoroughly. It should never state which option is 
preferred, presenting instead a thorough, balanced and objective 
analysis of 

e the background of the issues, 

e the factors that were considered in arriving at the possible 

options, and 

e the cost of implementing each option. 

The positions, both positive and negative, of all other 
departments consulted must be described fully and frankly. The 
results of public consultation must also be recorded. 


Communications Synopsis, Communications Plan and Advisory Note 


Departmental communications officers are primarily 
responsible for preparing the Communications Synopsis and the 
Communications Plan. The Advisory Note is prepared by staff in 
the minister’s office. These documents should provide a sense of 
how the issues might appear in the media, how the public might 
react and, briefly, how the sponsoring Minister intends to proceed. 


Drafting Instructions 
The drafting instructions should reflect the essential 
ministerial policy decisions and provide an adequate framework for 


drafting the bill. Well-written drafting instructions need not be 
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lengthy. Three or four pages should suffice in most cases. Careful 
consideration should be given to the drafting instructions when 
they are being prepared. 

On the one hand, very detailed drafting instructions may be 
too inflexible to permit the drafters to address the issues that 
inevitably arise during drafting. The instructions should never be in 
the form of a draft bill. 

On the other hand, drafting instructions that are too general 
can also pose problems. They can result in gaps in the legislative 
scheme or broad policy decisions being made without considering 
all the possible effects. They can also result in delays in preparing 
the bill while those effects are considered by the sponsoring 
department. 


What additional guidance is there on drafting an MC? 


Each department has a Cabinet liaison officer, who is 
responsible for maintaining an up-to-date copy of Memoranda to 
Cabinet: A Drafter’s Guide and for ensuring that all MCs meet the 
standards set out in that Guide. In particular, the Drafter’s Guide 
provides details of how the financial implications of the proposal 
are to be addressed. The Cabinet liaison officer can lend the 
Drafter’s Guide to anyone in the department who is preparing an 
MC. Guidance is also available from the Privy Council Officer 
designated for the sponsoring department. 

The easiest way to prepare an MC is to use as a precedent 
one that has been prepared recently. The Cabinet liaison officer 
can be consulted for that purpose. If it is necessary to see a 
particular Cabinet document not being held at the department, the 
Cabinet liaison officer can obtain it from the Privy Council Office, 
usually within half a day. 
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How is an MC submitted to Cabinet and approved? 


Once an MC has been prepared, it must be signed by the 
sponsoring minister and submitted to the Privy Council Officer who 
is designated for the sponsoring department. 

A proposal for a bill does not normally go directly to the full 
Cabinet. It is usually submitted to a Cabinet policy committee. 
Once the MC is received by the Privy Council Office, it is printed, 
distributed and placed on the agenda of a Cabinet committee 
meeting. 

The discussion of a proposal by a Cabinet committee 
focuses on the desirability of the proposal and whether it should 
be recommended to the full Cabinet for approval. If the members 
of the Committee approve the proposal, a Cabinet Committee 
Report (CR) is issued by the Secretary of that committee for 
consideration and approval of the full Cabinet. 

If the Cabinet approves the Cabinet Committee Report, a 
Record of Decision (RD) Is issued, which repeats the 
recommendations of the initial MC with any changes made by the 
relevant Cabinet Committee or full Cabinet. 

Once an RD is issued, copies will be sent to the sponsoring 
department’s Cabinet liaison officer and to the Legislation Section 
of the Department of Justice. At this stage, drafting may begin. 

(> 3.4 How are bills drafted? © When does drafting begin?) 
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O WHAT ABOUT BUDGETARY MEASURES? 


Legislative proposals related to the budget speech, whether 
specifically mentioned or implicit, are not subject to the same 
requirements as a Memorandum to Cabinet. It is assumed that 
Cabinet approval has been given for these proposals when 
Cabinet approves the budget speech. 

The Legislation Section is thus directly authorized to draft a 
budget bill by the Minister of Finance, as well as by the 
departmental officials who will eventually be involved. 
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© WHAT SECURITY MEASURES MUST BE TAKEN WITH CABINET DOCUMENTS? 


Memoranda to Cabinet and Cabinet decisions are 
confidences of the Queen’s Privy Council for Canada. They are 
protected by section 69 of the Access to Information Act and 
section 39 of the Canada Evidence Act. They are classified as 
secret and must be stored in a safe or a secure filing cabinet. 
Cabinet documents must never be copied, and they must be 
returned to the Privy Council Office within a set time period. The 
Privy Council Office conducts audits of each department’s 
holdings of Cabinet documents to ensure that all Cabinet 
documents are accounted for. Drafts of Cabinet documents are 
Cabinet confidences and, if retained, are to be treated as Cabinet 
confidences. 

The Privy Council Office will, under certain conditions, allow 
the Auditor General access to the Analysis section of any MC 
dealing with expenditures of public funds. (» 3.4 How are bills 
drafted? © What security measures must be taken with draft 
bills?) 
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O OVERVIEW 


This section of the Guide outlines the bill-drafting process. 
This process begins with a Cabinet decision authorizing the 
drafting of a bill in accordance with written instructions approved 
by Cabinet. 

The Legislation Section of the Department of Justice is 
responsible for drafting all Government bills. The Section is 
managed by the Director, who reports to the Chief Legislative 
Counsel. The Chief Legislative Counsel is also responsible for the 
Legislative Editing, Publishing and Database Management Section 
and the Regulations Section. 

The Legislation Section comprises legislative drafters, 
jurilinguists and support staff. It also includes drafters who work 
exclusively on fiscal bills in the Tax Counsel Division of the 
Department of Finance. Drafters in the Legislation Section are 
assisted by the Legislative Editing, Publishing and Database 
Management Section, which provides editing and computer 
services. 

Although the drafting process involves primarily the 
legislative drafters, it also involves officials in the Departments from 
which the policy for the bill originates as well as legal counsel from 
the Department of Justice who work in the departmental legal 
services units. In the context of the drafting process, these officials 
and legal counsel are generally referred to as instructing officers. 
Their role is to supplement the drafting instructions approved by 
Cabinet by providing more detailed instructions to the drafters. 
Usually, many drafts of a bill are prepared, reviewed and 
discussed before a final draft is achieved. 

When the final draft of the bill has been prepared, it is 
printed and sent back to Cabinet for approval to have the bill 
introduced in Parliament. 
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© HOW DOES THE RECORD OF DECISION AFFECT THE DRAFTING? 


The drafting instructions in a Cabinet Record of Decision 
form the basis on which a Government bill is drafted. These 
instructions both determine and limit what the draft bill contains. 
The instructions should be general enough and flexible enough to 
permit the bill to be drafted to express the underlying policy but to 
leave room for developing the details of the legislative scheme. ( > 
3.3 How is legislative policy formulated and approved © What 
does an MC contain?) 
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O CAN THE RECORD OF DECISION BE CHANGED? 


In the course of drafting a bill, problems that were not 
foreseen when Cabinet approved the drafting instructions 
sometimes arise. If changes to the drafting instructions are 
required, they must be approved in one of two ways. 

First, an additional Memorandum to Cabinet may be 
submitted seeking approval for the changes. This method should 
be used when the provisions represent a substantial change in 
policy or when a substantial element is to be added to or deleted 
from the legislative scheme. It should also be used when 
substantial changes are being made to an amount of money that 
will be spent or charged under the bill. 

Second, approval may be sought by discussing the 
changes with the officials in the Legislation and House Planning 
Secretariat of the Privy Council Office. These officials will then 
bring the changes to the attention of Cabinet when the draft bill is 
submitted for its approval to be introduced in Parliament. This 
method is appropriate where the changes represent relatively 
minor or technical deviations in policy or are consistent with the 
policy underlying the rest of the bill. 
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© HOW ARE DRAFTING TIMETABLES ESTABLISHED? 


Time constraints are among the most important matters to 
be considered in drafting a bill. A bill is much like a book: once the 
outline is out of the way, it still have to be written and published. 
The technical aspects of publishing have to be taken into account. 
Despite computerization, it is impossible to print hundreds, not to 
mention thousands, of copies of a hundred-page text in a few 
minutes. 

The time required to draft and print a bill depends on its 
nature, the complexity of its subject-matter, the quality of drafting 
instructions and comments from the instructing officials and, of 
course, the political demands that the bill is called upon to answer. 
But, in every case, drafters need enough time to produce an 
acceptable product. Without this time, they cannot guarantee the 
quality or effectiveness of the bill. 

Before promising the sponsoring minister to produce a bill 
within a particular time, instructing officials should discuss with the 
drafters the timetable for producing the bill. Once the instructing 
Officials are attuned to the drafting considerations, they will be able 
to advise their minister realistically. They will greatly facilitate the 
work of all concerned if they do not underestimate the time 
required to prepare a correct and effective bill. 

The following are some of the things that should be taken 
into consideration: 

e the parliamentary calendar; (» 3.6 How is a bill enacted 

by Parliament © The parliamentary calendar) 

e the legislative priorities of the Government; 

e the schedule of the sponsoring minister; 

¢ the workload of the drafters; 

e the amount of drafting to be done by the drafters and the 

amount of review required by other participants; 

e the amount of editing required and comparison of the two 

versions; 

e the number of departments involved; and 
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¢ the amount of consultation to be done on drafts of the 
bill. 
Questions about drafting priorities are determined by the Director 
of the Legislation Section and the Legislation and House Planning 
Secretariat, taking into account the factors listed above. 
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O WHY MUST BILLS BE BILINGUAL? 


Section 133 of the Constitution Act, 1867 requires Acts to 
be enacted, printed and published in both official languages. The 
two versions must be enacted at the same time and are equally 
authoritative. If these requirements are not met, the Act is invalid. 

It is also important to keep in mind that, when a federal Act 
is Considered in court, the court interprets and applies both 
versions. This underscores even further the importance of 
ensuring that both versions reflect the intention of the Government. 
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O WHAT IS CO-DRAFTING? 


The Legislation Section uses the technique of co-drafting to 
ensure that each language version of a bill is properly drafted. Co- 
drafting involves drafting the two versions together with a team of 
two drafters. One is responsible for the English version, while the 
other is responsible for the French. 


History of co-drafting 


Co-drafting is a well-established practice that has proven to 
be effective in drafting federal bills. The Legislation Section began 
using this technique in 1978 to reflect the equal status of both 
official languages enshrined in the Official Languages Act and later 
in the Canadian Charter of Rights and Freedoms. (» 1.1 Acts of 
Parliament © What is the legal framework for Acts?) Before 
this time, the French version of Acts tended to be a stilted 
translation of the English version. 


What is the object of co-drafting? 


The object of co-drafting is to produce two original and 
authentic versions through the close and constant cooperation of 
the two drafters. Each version should fully reflect the departmental 
instructions while respecting the nature of each language as well 
as Canada’s twin legal systems (common law and civil law). 

In co-drafting, neither version is a translation of the other. In 
contrast to the traditional approach of translation, one version is 
not unchangeable. The two drafters often prompt each other to 
change or improve their versions. 

Although both versions include the same headings, sections 
and subsections, they need not be parallel at the level of 
paragraphs or subparagraphs. 
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How does co-drafting work? 


One of the drafters assumes the lead and coordinates the 
various steps in drafting the bill. But the lead drafter does not 
assume sole responsibility for drafting and should not be treated 
as the only one responsible. Each drafter is responsible for 
examining and commenting on the other’s version in order to 
ensure that the two correspond. 

In general, the lead drafter prepares their version first and 
then gives it to the second drafter for comments. After receiving 
comments, the lead drafter often makes changes to clarify their 
version or improve its readability. 

The second drafter then prepares the other version on the 
basis of the Cabinet documents, the instructions and information 
provided by the instructing officials and the draft prepared by the 
lead drafter. 


What are the advantages of co-drafting? 


The challenge of expressing the same thing in two 
languages requires the drafters to define exactly what must be 
said. Each bill is carefully thought out and drafted by two drafters, 
rather than one. Although one of them takes the lead, both 
drafters work together very closely from beginning to end to 
produce a better bill. 
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O HOW ARE DRAFTERS ASSIGNED? 


Once a legislative proposal has received Cabinet’s 
approval, the Director of the Legislation Section assigns 
responsibility for drafting. 

Each proposal is assigned to a team of two drafters: one 
responsible for the English version, the other for the French 
version. In exceptional cases, several teams of drafters may be 
assigned to draft very lengthy bills. 

The choice of drafters depends on: 

e the workload and experience of the drafters; and 
e the complexity, subject-matter and urgency of the bill. 

Although specialization in particular fields is not 
encouraged, drafters are frequently assigned files on the basis of 
their experience in the same area or in a related area. 
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O WHEN DOES THE DRAFTING BEGIN? 


Ordinarily, drafting begins once a legislative proposal has 
been authorized by Cabinet through a Record of Decision. In 
exceptional circumstances, where it is necessary to meet the 
priorities of the Government, drafting may begin before the 
Cabinet authorization has been formally obtained. The Director of 
the Legislation Section, on the advice of the Legislation and House 
Planning Secretariat decides whether drafting may begin before 
the Cabinet authorization. 
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© HOW ARE DRAFTING INSTRUCTIONS GIVEN? 
Who is responsible for giving drafting instructions? 


Instructing officers are responsible for providing drafters 
with the instructions they need to prepare a bill that fits within the 
framework set out in the Cabinet decision and that will be legally 
effective in implementing the proposals of the sponsoring 
department. 

These instructions are especially important because the 
drafting instructions in the Cabinet decision are usually quite 
general, regardless of how carefully they have been formulated. 
(> 3.3 How is legislative policy formulated and approved © 
What does an MC contain?) 


What is their purpose? 


In addition to being a necessary tool for drafters, the 
instructions provide an opportunity for the sponsoring department 
to think through its proposals in order to produce a coherent set 
of provisions to implement the proposals. 


What should they contain? 


The instructions should contain complete and detailed 
information, as well as supporting documentation, about the 
following: 

e the context of the desired provisions; 

e the problems to be resolved and the solutions proposed; 

e the particular objectives of the sponsoring department 

and the means by which they may be implemented; 

e any regulations that may be needed; 

e any amendments required to other Acts; 

e any legal difficulties; 

e how contraventions of the Act will be dealt with; and 
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e any transitional provisions necessary to implement 

changes to an existing legislative scheme. 

The quality of drafting instructions largely determines how 
easily drafting deadlines will be met, as well as the general quality 
of the resulting bill. This is why it is important that they conform to 
a number of rules. 

The instructions must be as complete as possible. They 
should reflect definite policies and decisions of the sponsoring 
department, rather than wish-lists or speculation. They need not 
contain every detail involved in drafting the bill: details of lesser 
importance can be dealt with later in the course of examining, 
discussing and revising the drafts. 


What form should they be in? 


The instructions need not be in any particular form, as long 
as they are clear and concise. They should not be vague or 
incomplete to the point of requiring the drafters to weave a few 
strands of departmental policy into a tapestry of provisions. 


Must they be in writing? 


When the bill is long and complex, the initial instructions 
should be in writing. However, instructions can also be orally 
transmitted at drafting meetings dealing with the intended meaning 
of particular provisions. 


Should they be in the form of a bill? 


In general, drafting instructions should not be in the form of 
a bill. Rather than making it easier to draft, they usually slow 
things down. Instructing officers will speed up the process by 
placing their confidence in the ability of the drafters. 

Bills drafted by those who do not usually draft often lapse 
into substantive and formal errors that the drafters will have to find 
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and correct. It is also difficult to change wording that has been the 
subject of numerous compromises and that, in the eyes of those 
who have worked on it, is the best and only way to say things. 

(> 3.2 Who does what in the preparation of bills?) 
Occasionally it may be useful for instructing officers to 
prepare instructions in the form of a bill, as long as they leave it to 

the drafters to prepare the final wording. This may happen, for 
example, when minor changes are being made to an existing Act 
and there are no complicating factors. The same is true of bills to 
establish organizations or administrative structures based on 
models used in other Acts. 
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© HOW ARE DRAFTS PREPARED, DISCUSSED AND REVISED? 
When are meetings held to discuss drafts? 


Meetings are scheduled by the lead drafter after 
consultation with the second drafter to ensure her or his 
availability. 


Who attends the meetings? 


The meetings are attended by the drafters, the instructing 
officers and, if need be, other officials from the sponsoring 
department. 

Both drafters attend the meetings. Only the most serious 
reasons justify the absence of one drafter, such as an extreme 
urgency on another file. It is very difficult for a drafter to produce 
anything other than a translation with only the Cabinet documents, 
the drafting instructions and the other version to go on. It amounts 
to drafting with blinkers on. 

It is of the utmost importance that both drafters actively 
participate at the meetings. The positions and points of view of the 
sponsoring department should be expressed and explained in as 
much detail as the drafters desire, as should the problems and 
situations that the bill is intended to deal with. 


How to prepare for meetings 


Before the first drafting meeting, the departmental officials 
and their legal advisers should prepare to brief the drafters on the 
background of the proposals and the Cabinet decision. Before 
meetings to discuss drafts, they should study both versions of the 
drafts to verify that each version reflects the policy developed by 
their department and approved by the Cabinet. They should also 
determine whether any legal or other problems are raised by 
either version. 
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The departmental review of the drafts must not be confined 
to one version on the assumption that the other will necessarily 
say the same thing. (» © What is co-drafting?) Each version 
must be carefully examined by the sponsoring department to 
ensure that the departmental policy has been accurately 
expressed. 

The Legislation Section makes every effort to ensure that 
both versions are substantively identical, however much they may 
differ in their formal aspects. But this effort is futile if the 
departmental officials, who know better than anyone else the 
points of view and perspectives of their department, do not apply 
themselves seriously to this task. 

Drafters encourage instructing officers to be critical when 
they review a draft of the bill. The goal is to put together, with the 
support of each participant, a bill that meets the Government’s 
needs and, ultimately, the expectations of Canadians in general. 


How are the meetings conducted? 


The first drafting meeting provides an opportunity for the 
instructing officers to give their instructions to the drafters, either 
orally or in writing, and to elaborate and comment on the 
instructions. 

Sometimes the initial drafting instructions have already been 
sent in writing to the drafters, allowing them to prepare a draft of 
the bill. In these cases, the purpose of the first meeting is to study 
and comment on the draft. In this respect, there is considerable 
flexibility in the process. 

Drafters pose any questions that they think will help them to 
understand the principles and objectives of the bill. The instructing 
officers explain the intention of the sponsoring department and 
allow the drafters to propose alternative solutions or solutions that 
are simpler or more compatible with existing federal Acts. 

The meetings often proceed in both official languages. The 
instructing officers should be able to provide their instructions and 
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comments, as well as any supporting documentation, in both 
English and French. By the same token, the drafters usually wish 
to ask questions and make comments in the language of their 
choice. The bilingual character of the meetings poses few 
problems when the instructing officers have been carefully chosen. 
(> 3.2 Who does what in the preparation of bills?) 

Drafting is not normally done at the meetings. Group 
drafting is a hazardous affair. Drafters and other members of the 
Legislation Section must be allowed the necessary time to 
consider the appropriate wording. 

However, minor drafting changes are sometimes agreed to 
at drafting meetings, particularly when the drafting is well 
advanced. In this respect, progress made through computerization 
has made the drafters’ task much easier. 


How are drafts prepared? 


After each meeting, the drafters consult together on the 
best way to reflect the results of the meeting in their drafts. The 
drafts are then reviewed by jurilinguists and legislative editors, who 
make suggestions for improving grammar, syntax, style, 
arrangement and coherence. 

The drafters may also consult other sections or units of the 
Department of Justice in order to check particular points of law 
that arise when drafting. (» 3.3 How is legislative policy 
formulated and approved? © Who should be consulted?) 


The drafting shuttle 


Depending on the urgency of the bill and the drafters’ other 
priorities, they prepare a draft reflecting the consensus reached at 
the meeting. Drafts are usually sent out in both languages at the 
same time for review by the instructing officers. However, the 
workload of the second drafter sometimes makes this impossible. 
In addition, the second drafter may delay preparing a draft until 


124 


@ CHAPTER 3 - PREPARATION AND ENACTMENT OF BILLS 
3.4 How are bills drafted? 


the principles and policy of the bill are better defined. In this way, 
the second drafter can devote time to other urgent bills or to bills 
on which he or she is the lead drafter. 

Other drafting meetings and drafts follow until those 
involved in the drafting process, and particularly the sponsoring 
minister, are satisfied with the ultimate draft. 
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© WHAT SECURITY MEASURES MUST BE TAKEN WITH DRAFT BILLS? 


A draft bill is a confidence of the Queen’s Privy Council for 
Canada and is protected by section 69 of the Access to 
Information Act and section 39 of the Canada Evidence Act. As a 
general rule, a draft bill is classified as secret. It should be handled 
accordingly. 

The propriety of showing a draft bill to persons outside the 
public service of Canada raises questions that are both important 
and difficult to answer. Any mishap can have grave consequences 
for not only the minister concerned but also the Government. The 
need to solicit outside opinion and advice to improve the bill must 
be balanced against the Government’s need to think about its 
proposals before exposing them to public scrutiny. 

The following points should be kept in mind: 

e Draft bills should not be shown to persons outside the 

public service without prior Cabinet authority, which may be 

sought in the Memorandum to Cabinet. 

e Cabinet authority is not required if only policy is being 

discussed, even in great detail, and the policy has 

previously been publicly announced or the sponsoring 
minister has agreed to the discussions. 

e If persons outside the Government are to be shown a 

draft bill, departmental legal counsel should arrange for 

them to take an oath or otherwise commit themselves to 
secrecy. They should also undertake in writing to return on 
request copies of any drafts submitted to them. The oath 
and undertaking may be set out in one document and 
typically contain the following elements: 
- an acknowledgement that the person is to be given 
access to secret information; 
- an acknowledgement that the person has read the 
Official Secrets Act or its relevant provisions (for 
example, section 4); 
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- an undertaking not to copy the information or 
disclose it to anyone not entitled to it; 

- an undertaking to observe specified security 
measures; and 

- an undertaking not to make use of the information 
except as authorized. 
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O WHAT EXPLANATORY NOTES ARE REQUIRED? 
Types of notes 


There are two types of explanatory notes. The first is a 
general summary of the contents of the bill. The sponsoring 
department is required to prepare the summary, which is on page 
1a of the bill when it is introduced in Parliament. Its purpose is to 
improve the explanatory material that is available to 
parliamentarians and the public in connection with Government 
bills. In addition, if the bill is passed, the summary is published 
with the resulting Act. 

The second type is technical notes that provide details 
about particular provisions that are being amended by a bill. The 
Legislation Section of the Department of Justice is responsible for 
the preparation of these notes, which are published in bills at first 
reading to explain changes being made to existing Acts. These 
notes describe only the changes being made or quote the existing 
provisions of the Acts being amended. 


Guidelines for Summary 


e The summary should be a clear, factual, non-partisan 
summary of the purpose of the bill and its main provisions. 
e The note should not contain any reference to Cabinet 
decisions, Records of Decision or other Cabinet 
confidences. 

¢ The length of the note should be proportionate to the 
length of the bill and should not, as a rule, exceed two 
pages of single-spaced type in each language. 

e The note must be prepared in both English and French. 
e The sponsoring department should provide the note (in 
electronic format, if possible) to the drafters and to the 
Legislation and House Planning Secretariat at least one 
week before the bill is to be printed in final page proof form. 
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e The note should be drafted so that no changes are 
needed when the note is published with the resulting Act. 
For example, verbs should be in the present indicative and 
the words "enactment" or "amendments" should be used, 
rather than "bill". 
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© HOW ARE DRAFT BILLS PRINTED AND DISTRIBUTED? 
How long does it take to print a draft bill? 


The time required to print a bill must be taken into 
consideration in determining when the bill will be ready for 
presentation to Cabinet. 

Normally, a bill is printed three times before it is sent to 
Cabinet for approval. Each print is called a "page proof." The final 
print must be sent to the Privy Council Office at least seven 
working days before the Cabinet meeting at which the bill is to be 
considered. 

Bills are printed by the Publishing Centre of the Canada 
Communication Group of the Department of Public Works and 
Government Services. Printing is requested by the Director of the 
Legislation Section by letter when the drafters of the bill, in 
consultation with the instructing officers, consider that it is ready 
for printing. The bill is printed from electronic data provided by the 
Automation Services Unit (ASU) in the Legislative Editing, 
Publishing and Database Management Section of the Department 
of Justice. The data for the first print is provided by the drafters of 
the bill. Alternatively, it may be printed from camera-ready copies 
prepared by editors in the same Section. For subsequent prints, 
changes are input by the ASU on the basis of a manuscript 
prepared by the editors. 


What steps are involved in printing? 


The following is a summary of the steps involved in printing 
and the time they normally take. 
® First Page Proof 
The Director of the Legislation Section must be notified of 
the printing before noon and all English and French 
WordPerfect documents of the Bill and explanatory notes 
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must be available to the ASU by noon. Copies will be 
available on the next working day. 


e Revised Page Proof(s) 


The Director of the Legislation Section must be notified of 
the printing before noon and all corrections and changes, 
English and French, must be given to the Chief Legislative 
Editor before 5:00 p.m. The editors process the 
corrections and changes the next morning and provide a 
printer’s manuscript to the ASU by noon. Copies will be 
available on the next working day after the ASU processing. 


® Final Page Proof and Revised Final Page Proof(s) 


The Director of the Legislation Section must be notified of 
the printing before noon and all corrections and changes, 
both English and French, must be given to the Chief 
Legislative Editor before 5:00 p.m. In most situations this 
must be on a Friday because the final page proof must be 
sent to the Privy Council Office at least seven working days 
before the scheduled meeting of Cabinet at which the bill is 
to be considered. Cabinet meetings are usually held on 
Tuesdays. The legislative editors process the corrections 
and changes the next morning of the next working day 
and provide a printer’s manuscript to the ASU by noon. 
Copies will be available on the next working day after the 
ASU processing. 


What factors determine how long it will take to print the bill? 


The time required may vary depending on a number of 


factors: 


e The timetable is based on average-size bills (50 
pages or less). Larger bills will likely require more 
time. 

e Bills that have been significantly changed since the 
last print will likely require more time. 
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Priorities will be set if many bills are being 

processed and printed on the same day. This will 

likely delay the printing of some bills. 

© Bills that contain non-standard text (for example, 

schedules with tables, equations) usually require 

more time. 

The following sample calendar illustrates the time 
requirements. Each step in the printing process is represented by 
a letter. The meaning of each letter is explained after the calendar. 


A Page Proof Printing: The Director of the Legislation Section 
must be notified before noon of page proof printing and all 
documents (French and English) must be available to ASU 
by noon. 

B The page proofs are delivered to the Legislative Editing 
Office by the printer and distributed in the Legislation 
Section early in the morning. The sponsoring departments, 
drafters, editors and jurilinguists have six working days to 
review the page proofs. 

Cc Revised Page Proof Printing: The Director of the Legislation 
Section must be notified before noon of revised page proof 


printing, and all changes (French and English) must be 
given to the editors by 5 p.m. 
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D The editors have until noon to prepare the printer’s copy. 
The ASU processes changes in the afternoon. The bill is 
sent to the printer in the evening. 

E The revised page proofs are delivered to the Legislative 
Editing Office by the printer and distributed in the 
Legislation Section early in the morning. The Section has 
two working days to review the proofs. 

F Final Page Proof Printing: The Director of the Legislation 
Section must be notified before noon of final page proof 
printing, and all changes (French and English) must be 
given to the editors by 5 p.m. 

G The editors have until noon to prepare the printer’s copy. 
The ASU processes the changes in the afternoon. The bill 
is sent to the printer in the evening. 

H The final page proofs are delivered in the early morning by 
the printer to PCO and to the Legislative Editing Office for 
distribution in the Legislation Section. 

i Cabinet meeting. 

[48 hours notice] 

J Introduction in Parliament. 


Who pays the printing costs? 

The department that is sponsoring the bill is responsible for 
all printing costs of a bill prior to the bill’s introduction in 
Parliament. The Chief Legislative Editor can provide cost estimates 
for printing bills. 

How are prints of bills distributed? 
The usual number and distribution of copies of bills printed 
e page proof and revised page proof - 31 copies 
- 28 for Justice and the sponsoring department, 


- 3 for PCO; 
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e final page proof and revised final page proof - 265 copies 
- 28 for Justice and the sponsoring Department, 
- 235 copies for PCO 
- 2 for the House of Commons Legislative Counsel. 
Bills are printed and delivered by the Canada 
Communication Group in accordance with instructions set out in 
the requesting letter for each print of a bill from the Director of the 
Legislation Section. All Justice copies are received in the 
Legislative Editing Office, which is responsible for internal 
distribution. The lead drafter of a bill is responsible for providing 
the sponsoring department with the required number of copies. 


How are additional copies obtained? 


The Director of the Legislation Section cr the Chief 
Legislative Editor may authorize the printing of additional copies of 
a bill for public distribution at the time the bill is introduced in 
Parliament. The sponsoring department must request the 
additional copies through the drafters or, if the drafters are not 
available, by contacting the Chief Legislative Editor, who will 
ensure that the authorizing letter is prepared for the signature of 
the Director of the Legislation Section and will inform the 
sponsoring department of the persons to contact at the Canada 
Communication Group to arrange delivery of the additional copies. 
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O OVERVIEW 


Once a bill is drafted, it must be approved by Cabinet 
before it is introduced in Parliament. Briefing materials must be 
prepared to help Cabinet decide whether and when to introduce 
the bill. The materials will also assist the sponsoring minister and 
the parliamentary secretary in guiding the bill through Parliament. 

In addition to Cabinet approval, a number of requirements 
of parliamentary procedure must be considered, such as the royal 
recommendation for spending bills. If the requirements apply they 
must be met before the bill can be introduced. 
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© WHAT BRIEFING MATERIALS ARE REQUIRED? 


To facilitate the passage of the bill, the sponsoring 
department prepares briefing books (also known as “clause-by- 
clause books") and other briefing materials to support the bill in its 
two language versions. The briefing books are prepared for use 
by the minister or parliamentary secretary and by the members of 
the parliamentary committees that review the bill. The sponsoring 
department also prepares draft statements to be used by the 
minister at various stages of the parliamentary process, usually at 
second reading, report stage and third reading. 

The sponsoring department can further expedite the 
committee study by preparing in advance, in the two official 
languages, a background paper that describes the bill. The paper, 
except when describing major policy features, should be succinct 
and dispose of technical matters in just a few sentences. If the bill 
contains regulation-making powers of potential interest to 
members of Parliament, the sponsoring department should, if 
possible, prepare an outline of the proposed regulations to assist 
the committee in its clause-by-clause review of the bill. 

Briefing materials should be prepared well in advance. The 
assurance that all materials are ready will allow for flexibility in 
scheduling a bill for the various stages. The format and contents 
of the briefing materials and clause-by-clause book are the 
responsibility of the sponsoring department. However, the 
departmental legal advisers should be involved in preparing the 
materials because of the possibility that they may be used in court 
if a dispute arises about the meaning or constitutionality of the 
resulting Act. (» 3.6 How is a bill enacted by Parliament? © 
How to prepare parliamentary strategy) 
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O HOW IS CABINET APPROVAL OBTAINED? 
Review of the bill 


After a bill has been drafted in both official languages to the 
satisfaction of the sponsoring Department, the sponsoring minister 
and the Director of the Legislation Section, it must be approved by 
Cabinet before being introduced in Parliament. 

The Legislation and House Planning Secretariat in the Privy 
Council Office is the gatekeeper for the introduction of 
Government bills in Parliament. All Government bills have to pass 
through that Secretariat. 

The Government House Leader, supported by the 
Legislation and House Planning Secretariat, is responsible for 
reviewing the bill and recommending to Cabinet that it be 
introduced in Parliament. The bill must accurately reflect the policy 
that was originally approved by Cabinet. When the bill is submitted 
for approval, the sponsoring department must provide written 
confirmation to the Legislation and House Planning Secretariat that 
the bill is in accordance with the drafting authority, citing the date 
when Cabinet policy approval was given and the number of the 
Record of Decision. Alternatively, if there are major policy 
deviations, the sponsoring department must identify them to the 
Secretariat. In turn, the Secretariat will bring them to the attention 
of Cabinet or the Cabinet committee that originally approved the 
bill’s policy. 


Approval by Government House Leader 


The Government House Leader asks Cabinet for authority 
to approve the bill on behalf of Cabinet. This is called delegated 
authority, because Cabinet delegates to the Government House 
Leader the authority to approve the bill. 

The Legislation and House Planning Secretariat makes the 
arrangements for the Government House Leader to seek 
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delegated authority. The Secretariat coordinates the required 
actions of the Department of Justice and the department and 
minister sponsoring the bill. 

The Secretariat prepares a note for the Government House 
Leader to use in asking Cabinet for delegated authority. The 
Secretariat requires from the sponsoring department a bilingual 
one or two page summary of the purpose and main provisions of 
the bill. After the Cabinet meeting, and before the introduction of 
the bill in Parliament, the Secretariat prepares and circulates a 
"Memorandum to Cabinet - Bill" (MC-Bill), along with the bill itself. 
The MC-Bill also contains a statement by the sponsoring 
department confirming that the bill accords with the drafting 
instructions approved by Cabinet. If there are minor discrepancies, 
they are set out in the MC-Bill. The MC-Bill is circulated to all 
ministers through the Cabinet document distribution system. 

There are three conditions to be met before the Secretariat 
will recommend to the Government House Leader that he or she 
ask for delegated authority for a bill. One week before the Cabinet 
meeting at which the bill is to be approved, the Secretariat needs: 

e the final print of the bill, including the explanatory notes; 

and 

¢ confirmation from the minister who is sponsoring the bill 

that he or she wishes the Government House Leader to go 

forward and to seek delegated authority. 
The staff at the Secretariat will normally rely on the Legislative 
Assistant to the sponsoring minister to advise them that the 
minister wants to proceed with the bill. 

Once the Government House Leader has received 
delegated authority from Cabinet, the staff at the Secretariat 
contact the sponsoring minister’s Legislative Assistant to confirm 
when the bill is to be introduced in Parliament. 
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O WHO INTRODUCES THE BILL? 


A Government bill must be introduced by a member of 
Cabinet. The sponsoring minister usually introduces the bill. If 
there is more than one sponsoring minister, they must decide 
which of them will introduce it, because a bill cannot be introduced 
by more than one member of Parliament. If a bill is to be 
introduced in the Senate, it is usually introduced by the 
Government House Leader in the Senate. 
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O IN WHICH HOUSE WILL THE BILL BE INTRODUCED? 


If a bill includes a taxing provision or provides for the 
expenditure of public funds, it must be introduced first in the 
House of Commons. This requirement is found in section 53 of the 
Constitution Act, 1867. Otherwise, the decision as to whether a bill 
is to be introduced in the House or the Senate is a matter left to 
the discretion of the Leader of the Government in the House in 
consultation with the sponsoring minister and the Leader of the 
Government in the Senate. 

Most Government bills are introduced first in the House of 
Commons. However, if the House agenda is very full, introduction 
in the Senate (especially of technical bills or tax treaty bills) should 
be considered in order to speed passage. 
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© WHAT IS THE ROYAL RECOMMENDATION AND WHEN IS IT NEEDED? 
What is the Royal Recommendation? 


Bills that involve the expenditure of public money must be 
"recommended" by the Crown before they are introduced. The 
origins of this requirement lie in the custom and usage of the 
British Parliament. This requirement was imported into the 
Canadian Parliament implicitly by the preamble to the Constitution 
Act, 1867. It is also found in section 54 of that Act, which applies 
to any "bill for the appropriation of any part of the public revenue 
or of any tax or impost." 

A royal recommendation is obtained from the Governor 
General or a Deputy Governor General (a judge of the Supreme 
Court of Canada) by the staff of the Legislation and House 
Planning Secretariat of the Privy Council Office. 

When a royal recommendation is required for a bill, it is 
communicated to the House of Commons before the bill is 
introduced and is included in the Notice Paper. After the bill has 
received first reading, the recommendation is printed in The 
Journals and included on page 1a of the first reading print. The 
recommendation is worded as follows: 

His/Her Excellency the Governor General recommends to 

the House of Commons the appropriation of public revenue 

under the circumstances, in the manner and for the 
purposes set out in a measure entitled "(long title)". 
The recommendation must be given in the session in which the bill 
is introduced. 


When is it needed? 
The Assistant Secretary to the Cabinet (Legislation and 
House Planning) is responsible for deciding whether a bill must 
have a royal recommendation. The Legislation Section advises the 


Assistant Secretary in this regard, through the weekly status report 
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of bills. Drafters must ensure that the status report indicates which 
bills require the recommendation. 

In addition, when a bill is sent for final page proof printing, 
the Assistant Secretary must be told whether the bill requires the 
recommendation. This is done by letter under the signature of the 
Director of the Legislation Section. The letter must also indicate 
the particular provisions of the bill that attract the requirement, in 
case procedural issues are raised while the bill is in Parliament. 

The determination of whether a bill requires the royal 
recommendation depends on the interpretation of the word 
"appropriation" in section 54 of the Constitution Act, 1867. 
Parliamentary custom and usage suggest that this word extends 
beyond bills that expressly "appropriate" public money. It also 
covers a variety of other bills that authorize public spending, 
whether directly or indirectly. 

Parliamentary practice suggests that the royal 
recommendation is required for any bill that contemplates a new 
and distinct charge on public money. The charge may be 
contemplated directly, as in an appropriation bill, or indirectly, as 
in the establishment of regulatory bodies or the authorization of 
things that necessarily entail public expenditure. 

When deciding whether the royal recommendation is 
required, the financial impact of the bill must be determined. This 
is often not easy to determine, particularly when additional 
functions are being given to existing bodies. If the additional 
functions are substantially different from the existing functions, the 
recommendation is probably required. However, if they are of the 
Same nature or are conferred for similar purposes, the 
recommendation is probably not necessary. 
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© WHEN CAN THE BILL BE INTRODUCED? 
Timing of introduction 


The timing of introduction may be determined by the 
Cabinet. However, this decision is usually made by the 
Government House Leader in consultation with the sponsoring 
minister. If the bill is to be introduced in the Senate, the Leader of 
the Government in the Senate is also consulted. 


Forty-eight Hours’ Notice 


Before most bills are introduced in the House of Commons, 
48 hours’ notice must be given by having notice of the motion to 
introduce the bill printed in the House of Commons Notice Paper 
under the authority of the Clerk of the House. The notice is not 
required if the bill is preceded by a ways-and-means motion. 

In the Senate, a Government bill may be introduced without 
notice, but Second Reading debate cannot begin for 48 hours. 

The rules about notice and second reading debate can be 
waived if there is unanimous consent. 

The Government House Leader and the Prime Minister are 
the only ministers from whom the Clerk of the House will accept a 
request to put a bill on the Notice Paper. The Legislation and 
House Planning Secretariat makes the arrangements for a bill to 
be put on the Notice Paper. Once the Government House Leader 
and the sponsoring ministers agree on a notice date, the 
Secretariat prepares a letter to the Clerk asking him or her to 
place the bill on the Notice Paper. A copy of this letter and the 
final bill is sent to the Government House Leader. The Government 
House Leader signs the bill on behalf of the Government, and the 
Secretariat forwards the bill to the Clerk of the House. This 
delivery serves as notice of the sponsoring minister’s intention to 
introduce the Dill. 


143 


® CHAPTER 3 - PREPARATION AND ENACTMENT OF BILLS 
3.5 What must be done to have a bill introduced in Parliament? 


48 hours’ notice is calculated as follows: 


Notice on: Introduction on or after: 
Monday Wednesday 
Tuesday Thursday 
Wednesday Friday 
Thursday Monday 
Friday Monday 


A minister may introduce the bill during Routine Proceedings after 
the notice period has passed. 


Notice of a Ways and Means Motion 


The requirement for a ways-and-means motion originates in 
British parliamentary practice. The introduction of a bill must be 
preceded by a ways-and-means motion if the bill imposes a tax, 
increases or continues an existing tax, or changes the incidence of 
a tax so as to increase the burden of the tax on some taxpayers. 
The notice of a ways-and-means motion may be tabled only by a 
minister. The motion may be called and adopted on the next 
sitting day. The adoption of the motion constitutes an order to 
bring in a bill based on the provisions of the motion (Standing 
Order 83(4) of the House of Commons). The bill may be 
introduced and given first reading immediately after the motion is 
adopted. It is then subject to the same procedures as those 
governing other bills. 

A bill to implement a ways-and-means motion must be 
based on the motion and be substantially the same. The 
provisions of the bill must conform to the framework established in 
the ways-and-means motion for calculating and imposing the tax 
or duty. If the bill does not, another ways and means motion must 
be tabled before the bill can be studied, or the bill must be 
amended accordingly. 

A notice of a ways-and-means motion may be general or 
detailed. A general notice succinctly explains the proposed 
measures and mentions the Acts that are to be passed or 
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amended to implement them. A detailed notice specifies the text of 
the provisions that will appear in the bill. The drafting of a detailed 
notice is comparable to the drafting of the bill itself. Notices for 
bills sponsored by the Department of Finance are drafted by 
Officials in that Department, with the advice of drafters in the 
Legislation Section who work in the Tax Counsel Division. Drafters 
in the Legislation Section draft the notices for all other bills. 
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O OVERVIEW 


A bill must pass through a series of parliamentary stages 
before it becomes law. These stages begin with the introduction of 
the bill in either the Senate or the House of Commons. Once 
introduced, the bill is studied, debated and adopted in that House. 
It is then introduced in the other House, where it is again studied, 
debated and adopted. The final stage is royal assent. 

The process in each House is guided by two sets of rules 
of procedure called the Rules of the Senate and the Standing 
Orders of the House of Commons. These rules are referred to 
using the initials R.S. and S.O. The rules of procedure and the 
stages involved in enacting bills are essentially the same in both 
Houses. The important differences are noted below. Further advice 
about parliamentary procedure can be obtained through the 
Legislation and House Planning Secretariat of the Privy Council 
Office. 

It is also worth noting that section 133 of the Constitution 
Act, 1867 requires Acts to be enacted, printed and published in 
both official languages. They must be enacted at the same time 
and the two language versions are equally authentic. If these 
requirements are not met, the Act is invalid. 

The following is a Summary of the stages in the 
parliamentary phase of the legislative process for public bills: 

Introduction and First Reading 

Second Reading 

Committee Study 

Report Stage 

Third Reading 

Consideration by the Other House 

Royal Assent 
Note, however, that the 1994 changes to the Standing Orders of 
the House of Commons allow committee study and report stage 
to take place before second reading, rather than afterward. 
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The timing of each stage is determined by the Government 
House Leader in consultation with the sponsoring minister, and 
often with the House Leaders of the opposition parties. 

As a general rule, drafters from the Legislation Section do 
not attend parliamentary sittings. However, drafters are available to 
prepare and review amendments during the clause-by-clause 
consideration of a bill in committee and at report stage. Drafters 
may attend parliamentary proceedings in exceptional 
circumstances to be determined in consultation with the Director 
of the Legislation Section. 
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O HOW TO PREPARE PARLIAMENTARY STRATEGY 


Planning strategy 


Departmental legal advisers have an important role to play 
at the planning stage. The Minister’s speeches throughout the 
parliamentary process cannot ordinarily be prepared without them. 
The legal advisers should also be asked to help prepare the 
bilingual briefing book that the sponsoring minister will need during 
clause-by-clause study of the bill. 


How is the briefing book prepared? 


The briefing book contains a detailed explanation of the 
legal effect of each provision in the bill. It must be prepared ahead 
of time to allow the sponsoring minister and the Government 
House Leader flexibility in deciding when the bill should be 
referred to committee. These explanations are best prepared as 
the various provisions are being drafted, when their rationale is 
fresh in the mind. 


What form does the briefing book take? 


It is up to the sponsoring department to decide how to 
arrange the briefing book and what to put in it. 


What assistance can be given to parliamentary committees? 


The sponsoring minister can also help the committee 
examining the bill by giving its members a background paper, in 
both official languages, describing the main features of the bill. In 
addition, if the bill contains regulation-making powers that may 
interest the committee members, a bilingual description of the 
intended regulations should be provided. As with the briefing 
book, the background paper should be prepared with the help of 
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the departmental legal advisers. (» 3.5 What must be done to 
have a bill introduced in Parliament? © What briefing 
materials are required?) 
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O THE PARLIAMENTARY CALENDAR 


The number of days on which the House of Commons sits 
is determined on the basis of the Standing Orders of the House of 
Commons, notably S.O. 28. S.O. 28(1) identifies the holidays when 
the House does not sit. S.O. 28(2) establishes seven periods of 


adjournment as follows: 
Adjourns: 


Friday before 
Thanksgiving Day 


Friday before 
Remembrance Day 


second Friday 
before Christmas 


Friday before the 
week that is mid- 
way between the 
first Monday in 
February and the 
Friday before Good 
Friday 


Friday before Good 
Friday 


Friday before the 
week that is mid- 
way between the 
Monday after 
Easter Monday and 
June 23 
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Resumes Sitting: 


the Monday after 
Thanksgiving 


second Monday 
after that Friday 


first Monday in 
February 


second Monday 
after that Friday 


first Monday after 
Easter Monday 


second Monday 
after that Friday, 
unless it is Victoria 
Day, in which case 
it is the next day 
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June 23 or the second Monday 
Friday before if after Labour Day 
June 23 is a 

Saturday, Sunday 

or Monday 


lf these rules for the sittings of the House are followed, it 
will sit for approximately 30 weeks or 150 days during a calendar 
year. However, some of these days are allotted to the Opposition 
and to consideration of the Throne Speech, the budget and the 
estimates. This generally leaves 105 to 115 days for debating 
Government bills, unless other events prevent the use of time for 
debating them, for example, emergency debates, adjournment for 
lack of quorum, statutorily required debates and other Government 
business, such as motions to amend the Constitution or to 
approve appointments. 
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O INTRODUCTION AND FIRST READING 


For most bills in the House of Commons this stage consists 
of the moving and deemed adoption of two motions: the first asks 
for leave to introduce the bill (S.O. 68); the second asks that the 
bill be "read" a first time and that it be printed (S.O. 69). These 
motions are purely formal in that they are not debated or voted 
on. In the case of an appropriation bill or a bill preceded by a 
ways-and-means motion, only the second of these motions is 
required; the first is deemed to be moved and carried (S.O. 69(1), 
81(19) and 83(4)). 

A bill is not actually read aloud at this or subsequent 
"readings." A Clerk-at-the-Table merely announces "First reading of 
this bill." An order of the House for a motion that the bill be read a 
second time is placed on the next day’s Order Paper and remains 
there until "called" by the Government. (» © House of Commons 
Committee Study after First Reading) 

Bills introduced by the Government in the House of 
Commons are numbered consecutively from C-2 to C-200. Private 
members bills are consecutively numbered from C-201 to C-1,000. 
(> 1.1 Acts of Parliament © What types of Acts are there?) 

After the adoption of the motion for first reading, the bill is 
printed overnight by the Canada Communication Group under the 
authority of the Speaker of the House of Commons, on instruction 
from the House Legislative Counsel Office. It is distributed to 
members of Parliament the next day. At that time it is also made 
available to the public. 

In the Senate, no motion for first reading is required. A 
senator simply presents the bill, stating its title. This presentation, 
together with the Clerk Assistant’s announcement that the bill has 
been read a first time, constitutes first reading of the bill. The bill is 
printed overnight under the authority of the Senate, on instruction 
from the Office of the Law Clerk and Parliamentary Counsel of the 
Senate. Bills introduced in the Senate are numbered 
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consecutively from S-1, regardless of whether they are 
Government bills or private member’s bills. 

After a bill has been introduced in the Senate or the House 
of Commons, it becomes the responsibility of that House and may 
not be amended except in accordance with its rules of procedure. 
(> © Amendments to Bills) 
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© HOUSE OF COMMONS COMMITTEE STUDY AFTER FIRST READING 


This step was introduced with the procedural reforms in the 
House of Commons in 1994. A bill may be referred to a committee 
directly after first reading, usually to a standing committee, instead 
of being called for a second reading debate and a vote on 
whether to approve the bill in principle (S.O. 73(1)). The 
committee’s review of the bill is not restricted by the House’s prior 
approval of the bill in principle. Accordingly, the scope of the bill 
has not yet been defined, and the proposed amendments can be 
more wide-ranging. 

The new rules provide for a combined report stage and 
second reading debate (» O Report Stage) since there is no 
need for separate debates (S.O. 76.1). After second reading, the 
bill does not go to committee again, but goes directly to third 
reading. 

The committee may receive briefs or hear witnesses, 
including the sponsoring minister, government officials, interest 
groups and individuals. When this approach is taken, departments 
and officials will need to work very closely with committees to 
ensure that they are well informed of the implications of the 
options being explored. 

After hearing witnesses, the committee begins clause-by- 
clause study of the bill. It considers each clause of the bill and 
then considers the title and the preamble, if there is one (S.O. 
75(1)). The committee may make amendments. (» © 
Amendments to bills) It then votes to adopt or reject the clauses, 
preamble and title. If many amendments are made, the committee 
usually orders a reprint of the bill for use at report stage and third 
reading. Because the committee’s examination may extend 
outside the precise scope of the bill, the sponsoring department 
should be prepared to answer more wide-ranging questions that 
the committee members may ask. There may also be a greater 
number and range of amendments to be prepared and reviewed 
by the drafters. 
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This stage may involve more frequent appearances by 
departmental officials before committees considering the legal 
implications of bills and the policy options available. Departmental 
legal advisers must be especially careful to avoid compromising 
their solicitor-client relationship with the Government. 


155 


@ CHAPTER 3 - PREPARATION AND ENACTMENT OF BILLS 
3.6 How is a bill enacted by Parliament? 


O SECOND READING 


In both Houses, the principle of the bill and its broad 
purposes are fully debated at the second reading stage. It is 
frequently a lengthy process that begins with the sponsoring 
minister explaining the bill and ends when there are no more 
speakers on the bill. The Government and the opposition parties 
sometimes agree on the number of speakers. Where there is no 
agreement, debate at this and other stages may be ended by a 
time-allocation motion, which restricts the amount of time to be 
spent on the bill (R.S. 40 and S.O. 78). In the House of Commons, 
a motion of closure may also end debate (S.O. 57). 
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© COMMITTEE STUDY AFTER SECOND READING 


After approval in principle on second reading, a bill is 
referred to a committee for detailed review (S.O. 73(2)), unless it 
has already been reviewed by a committee after first reading. (» © 
House of Commons Committee Study after First Reading) In 
addition, the subject-matter of a bill introduced in the House of 
Commons can be referred to a Senate committee before the bill is 
introduced in the Senate (R.S. 75). This is sometimes done with 
technically complex bills in order to expedite passage. 

A bill is normally referred to the standing committee that 
deals with the subject-matter of the bill, but it can instead be 
referred to the Committee of the Whole House, a legislative 
committee or a special committee. Standing, special and legislative 
committees may receive briefs or hear witnesses, including the 
sponsoring minister, government officials, interest groups and 
individuals (S.O. 113(5)). 

After hearing witnesses, the committee begins clause-by- 
clause study of the bill. It considers each clause of the bill and 
then considers the title and preamble, if there is one (S.O. 75(1)). 
The committee may make amendments. (» © Amendments to 
bills) It then votes to adopt or reject the clauses, preamble and 
title. If many amendments are made, the committee usually orders 
a reprint of the bill for use at report stage and third reading. 

The sponsoring minister or the parliamentary secretary 
attends the committee’s meetings to assist the deliberations by 
ensuring that the Government’s position is expressed. This is of 
particular importance in situations where amendments to the bill 
may be proposed. The instructing officers and senior departmental 
Officials also attend, and may be called upon to explain the bill. 
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O REPORT STAGE 


At report stage, the committee reports the bill, including its 
amendments, to the House in which the bill is being considered 
(S.O. 75(2)). Further amendments may be proposed by the 
sponsoring minister or by any other member of the House at this 
stage. This stage is the last opportunity for the members (only a 
few of whom are members of the committee) to propose 
amendments to the bill. (> © Amendments to bills) Amendments 
are debated and voted on. 

When proceedings at report stage have been concluded, a 
motion to concur in the bill, with or without amendments, is then 
proposed and voted on (S.O. 76(9)). 
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O THIRD READING 


After report stage, a bill is ready for third reading. This 
allows a review of the bill in its final form. Debate on third reading 
is generally shorter than that on second reading. The bill cannot 
be amended at third reading. 

In the House of Commons, debate on the motion for third 
reading begins no earlier than the next sitting of the House after 
report stage (S.O. 76(10)). However, with unanimous consent, 
third reading may be given immediately after report stage. Third 
reading may also begin immediately if no amendments are 
proposed at report stage (S.O. 76(11)). If amendments are 
proposed and accepted at the report stage, the House may order 
that the bill be reprinted once more before third reading. 

In the Senate, third reading may begin immediately after 
report stage. However, if the bill is reported without amendments 
and none are proposed at report stage, third reading must begin 
at a later date (R.S. 98(4)). 
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O AMENDMENTS TO BILLS 
Overview 


Amendments may originate either with the Government or 
with private members. They are presented in the form of 
"motions", either in committee or at report stage. However, given 
the demands on House time, it is preferable to present them in 
committee. 


How are Government amendments prepared? 


Government amendments must be prepared by drafters in 
the Legislation Section of the Department of Justice. They can 
eliminate drafting errors by providing the knowledge and expertise 
necessary to ensure that the amendments accomplish what is 
intended. For the same reason, the drafters should also be given 
an opportunity to review any non-government amendments that 
the Government proposes to accept. 

Instructing officers should discuss the proposed 
amendments with the drafters as early as possible in order to 
prevent a last-minute rush and permit more orderly consideration 
of the amendments. In addition, instructing officers must not 
change or re-type motions prepared by the drafters without first 
consulting them. 


Policy approval of Government amendments 


Major amendments are subject to the same procedure as 
the initial proposal, except in urgent cases. A Memorandum to 
Cabinet should be submitted to Cabinet for consideration by the 
Cabinet committee that considered the original proposal and 
approval by Cabinet. Major amendments have an impact on the 
policy approved by Cabinet or raise policy considerations not 
previously considered by Cabinet. If there is any doubt about 
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whether Cabinet consideration is required, the matter should be 
discussed with officials in the Legislation and House Planning 
Secretariat. 

sometimes, urgent major amendments do not follow the full 
procedure referred to above, but are instead approved by the 
sponsoring minister in consultation with other interested Ministers. 

Minor Government amendments may be agreed to by the 
sponsoring minister without Cabinet consultation. 


Policy approval of non-government amendments 


Amendments presented by private members are not, as a 
general rule, prepared by the Legislation Section. Private members 
have access to independent legal advice and legislative drafting 
assistance at the Legislative Counsel Office of the House of 
Commons and the Office of the Law Clerk and Parliamentary 
Counsel of the Senate. Drafters in those offices may consult with 
drafters in the Legislation Section when preparing amendments for 
private members. 

Instructing officers should ensure that the drafters have a 
chance to review all non-government amendments that the 
Government proposes to accept. This will allow the drafters to 
suggest changes that will avoid drafting errors. 

Committees often require that all motions to amend a bill be 
tabled in advance. This usually allows enough time for a review by 
the instructing officers and, if necessary, by the drafters. If this 
review is not done, the instructing officers may ask the 
parliamentary secretary to request the committee to defer 
consideration of the clauses to be amended by private members’ 
motions pending review or, alternatively, to accept the motions 
subject to review by the drafters and any drafting changes they 
may suggest. 

lf an erroneous amendment is made by a committee, the 
drafters should be promptly notified so that they can prepare an 
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amendment to correct the defect and send it to the instructing 
officers for use at report stage. 


What kinds of amendments are not allowed? 


An amendment may be ruled out of order on any of the 
following grounds: 

e It is irrelevant to the bill, beyond its scope or governed by 

or dependent on amendments already negatived. 

e It is inconsistent with, or contradictory to, the bill as 

agreed to by the committee or a decision that the 

committee has given on a previous amendment. 

e It is offered at the wrong place in the bill, is tendered to 

the committee in a spirit of mockery, or is vague or trifling. 

e It refers to, or is unintelligible without, subsequent 

amendments or schedules, or is otherwise incomplete 

e It makes the clause that it proposes to amend 

unintelligible or ungrammatical. 

e It is equivalent to a negative of the bill or a reversal of the 

principle of the bill as agreed to at the second reading 

stage. 

e It deletes a clause (the proper course being to vote 

against the clause). 

e It is moved in committee (other than Committee of the 

Whole) and imposes a charge on the Public Treasury, 

extends the objects and purposes, or relaxes the conditions 

and qualifications, as expressed in the royal 

recommendation. 

e It amends an Act that is not before the committee or 

amends sections or subsections of an Act that are not 

specifically being amended in a clause of the bill before the 

committee (this rule is not always rigidly applied in 

committee proceedings; however, an objection to a motion 

adopted by a committee can be made at report stage and 
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the Speaker, on the advice of the Clerks at the Table, 

applies this rule strictly). 

e It adds words at the beginning of a clause with a view to 

proposing an alternative scheme to that contained in the 

clause, or it strikes out all the words of the clause in order 
to substitute other words or to effect a redrafting of the 
clause, such amendments being in the nature of a new 

Clause. 

e It is a substantive amendment introduced by way of a 

modification to the interpretation clause of a bill. 

e It includes in a bill an Act that has already ceased to have 

effect (but an amendment may be moved to continue an 

Act that is still in force but would cease to have effect if 

steps were not taken to continue its effect). 

For further discussion of these grounds, see Fraser et al., 
Beauchesne’s Parliamentary Rules and Forms, 6th ed. (1989), 
207-208. 

These grounds of inadmissibility have been developed in 
relation to amendments after second reading. The 1994 reforms of 
parliamentary procedure envisage amendments before second 
reading. The extent to which the grounds will apply to these 
amendments is not yet clear. 

At report stage, the Speaker decides which motions will be 
debated and may refuse motions that have already been studied 
in committee. The Speaker may also combine motions into groups 
for the purposes of debate and voting. 

Questions about the admissibility of amendments should be 
referred to the clerk of the committee that is studying the bill or, if 
the amendment is to be moved at report stage, the Clerk of the 
Senate or a Principal Clerk of the House of Commons. 


What form must amendments be in? 


Government amendments must be presented in both official 
languages in the form of a "motion to amend". Ideally, both 
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versions of a motion should be on a single sheet of paper, but 
they are also acceptable on separate sheets of paper. If they are 
on separate sheets, care must be taken to ensure that the two 
versions are kept together. 

Each amendment may relate to only one clause of the bill, 
unless it involves deleting a series of contiguous clauses and 
substituting new clauses. Amendments are drafted in terms of the 
page numbers and line numbers of the bill. Specified lines are 
struck out and new text is substituted. An amendment may also 
strike out lines without adding any new text, and it may add new 
text without striking out any lines. New text is highlighted by 
underlining or sidelining. 


The following is an example of a basic motion to amend: 


FOR USE IN PARLIAMENT Clause 10 
Page 8 


Moved by 


That clause 10 of Bill C-[ ] be amended by striking out lines 14 to 
16 on page 8 and substituting the following: 


“the Minister may prepare a notice" 


When do amendments require the royal recommendation? 


Amendments involving the expenditure of public money or 
increasing expenditures require the royal recommendation. (> 3.5 
What must be done to have a bill introduced in Parliament?) 
In addition, there are strong arguments that amendments of this 
nature are not permitted in the Senate because of the requirement 
that money bills originate in the House of Commons. However, the 
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matter is not entirely free of doubt. (see E.A. Driedger, "Money 
Bills and the Senate" (1968), 3 Ottawa Law Review 25). 


What notice must be given for amendments? 


Written notice of anendments proposed in the House of 
Commons at report stage must be given at least 24 hours before 
report stage begins (S.O. 76). Notice is given in the House of 
Commons Notice Paper. However, a rarely used provision of the 
Standing Orders (S.O. 76(4)) permits an amendment "in relation to 
form only" to be proposed by a minister without notice. 
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O ARE THERE OTHER PROCEDURES THAT MAY BE USED? 


Overview 


The previous discussion has described the traditional 
parliamentary process and one of its variants. (» © House of 
Commons Committee study after first reading). However, a 
number of other methods have been developed for the 
parliamentary consideration of bills. They have been prompted by 
the desire to consult members of Parliament and allow them to 
have effective input into legislative proposals. 

The choice of process depends not only on the type and 
scope of the legislative proposals, but also on the Government’s 
strategy. The sponsoring department should examine the various 
options and consult the Legislation and House Planning 
Secretariat. 

The following is a brief description of the other procedures 
that may be used. 


Tabling draft bills 


The Government may prepare a bill based on its views of 
the appropriate policy direction. The bill is tabled as a draft bill by 
the sponsoring minister and referred to a committee for study. 
Because the bill has not been given first reading, the committee 
can study the draft and make detailed recommendations for its 
revision without procedural constraints. 

The committee’s report is then taken into account by the 
Government when it finalizes the bill and tables it for first reading 
as a Government bill. 

Since a draft bill is not formally tabled for first reading as a 
Government bill, the usual approval process for bills is not 
followed. 
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Committee to bring in a bill 


The changes to the Standing Orders in 1994 provide that a 
committee can be instructed to recommend the principles, scope 
and general provisions for a bill or actually draft a bill. If the House 
of Commons concurs in the committee’s report, that concurrence 
becomes an order to bring in a bill based on the report. 

The Government then tables the bill. There is no debate at 
second reading, but the bill goes directly to committee for study. 
This procedure might be suitable where consensus is probable 
and MPs are particularly interested in the subject-matter. 

The need for departmental legal advisers and drafters to 
work very closely with committees in these cases poses difficult 
questions about the solicitor-client relationship and the 
confidentiality of legal advice. 


Increasing influence of private members bills 


It is increasingly likely that private member’s bills will be 
brought to a vote in the House of Commons. The Standing 
Orders provide that five hours of House time each week be 
devoted to Private Members’ Business. Up to 30 items can 
appear on the Order of Precedence for debate. Of these, ten 
items (five bills) are designated to be brought to a vote. 

It is possible that there will be all-party consent to change a 
bill from non-votable to votable at the last minute, as has 
happened in the past. Departments need to follow all items, even 
those that are non-votable. To do this effectively, departments 
need to monitor the House of Commons Notice Paper closely for 
upcoming bills and develop a departmental position. This will 
have to involve the minister’s office and may involve MPs as well. 
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© CONSIDERATION BY THE OTHER HOUSE 


Once a bill has had three readings in one House, it is sent 
to the other House to be read, debated and possibly amended in 
a process similar to that in the first House. 

In the Senate, the consideration of a bill passed by the 
House of Commons is sometimes accelerated by referring the 
subject-matter of the bill to a Senate committee while the bill is still 
in the House of Commons (R.S. 75). 

If one House amends a bill passed by the other, a member 
of the first House may move concurrence in the amendments. The 
motion is then debated and put to a vote. When the Senate does 
not concur with amendments made by the House of Commons, or 
insists on amendments with which the Commons does not concur, 
reasons must be sent in writing to the House of Commons (R.S. 
79). 

If the two Houses disagree on amendments, a conference 
may be held between representatives from each House and an 
attempt may be made to resolve the conflict (R.S. 79(3) and S.O. 
77(3) and (4)). However, conferences are rarely held. If a 
disagreement between the two Houses is not resolved, the bill is 
defeated. 
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O ROYAL ASSENT 


When a bill has been passed by both Houses, it is ready for 
royal assent. This formal ceremony completes the enactment 
process and is presided over by the Governor General or, more 
usually, a deputy of the Governor General (a judge of the 
Supreme Court of Canada). Representatives of both Houses 
attend the ceremony, which is held in the Senate Chamber. The 
title of the bill is read aloud and the Governor General or deputy 
indicates assent with a nod of the head. 

The timing of the royal assent ceremony is arranged by the 
Government House Leader. The ceremony is held at irregular 
intervals and usually before an adjournment or at the end of a 
session of Parliament. This usually results in a number of bills 
receiving royal assent at the same time. On royal assent, a bill 
becomes an Act of Parliament. 
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Paragraph 6(2)(a) of the /nterpretation Act provides that 
royal assent has the effect of bringing an Act into force, unless the 
Act states that it comes into force on some other day. Acts 
frequently state that they come into force on a specified day or on 
a day to be fixed by the Governor in Council. In the past, these 
days were fixed by a very formal document called a 
"proclamation". Today, the simpler method of an order in council is 
used. Acts may also provide that various provisions come into 
force on different days. 

If the coming-into-force date is to be fixed by an order of 
the Governor in Council, the date is determined by Cabinet, on the 
advice of the minister responsible for administering the Act. Draft 
orders are prepared by that minister's department. They are not 
subject to the Regulatory Review Process or the regulation-making 
requirements of the Statutory Instruments Act, because they are 
not considered to be regulations. However, before they are made, 
they are examined by the Regulations Section of the Department 
of Justice. After they are made, they are required by the Statutory 
Instruments Regulations to be published in Part Il of the Canada 
Gazette under the "SI" designation. (» © Chapter 2 - Principles 
and Policies) 
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O OVERVIEW 


The Legislative Editing Office of the Department of Justice is 
responsible for publishing the Acts of Parliament. Printing and 
distribution is done by the Publishing Centre of the Canada 
Communication Group of the Department of Public Works and 
Government Services. 

After royal assent, the Acts are printed and made available 
in three separate services: 

e the "Assented to" Acts service; 

e Part Ill of the Canada Gazette; 

¢ the bound annual Statutes of Canada. 

Under section 19 of the Canada Evidence Act, copies of 
Acts provided by these services are official documentary evidence. 
In preparing an Act for publication, the Legislative Editing Office 
ensures that all corrections and changes made to a bill during its 
passage through Parliament are incorporated, and makes all of 
the technical changes required when a bill changes to an Act. 
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O PUBLICATION SERVICES 


"Assented to" Acts 


This service makes individual Acts available to subscribers, 
usually within five working days after an Act has received royal 
assent. 


Part Ill of the Canada Gazette 


Acts are published in Part Ill of the Canada Gazette when a 
sufficient number of bills have received royal assent. The 
Legislative Editing Office assembles the Acts to be included in an 
issue of Part Ill and adds a table of contents and a list of 
proclamations or orders in council relating to the coming-into-force 
of Acts. 


Annual Statutes of Canada 


This service makes Acts of Parliament available in hard- 
bound format as soon as possible after the end of each calendar 
year. The Legislative Editing Office prepares a table of contents, 
an index, a list of proclamations or orders in council relating to the 
coming-into-force of Acts and a Table of Public Statutes, which are 
included with all public and private Acts that were given royal 
assent during the calendar year. 
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O OVERVIEW 


The Miscellaneous Statute Law Amendment Program was 
established in 1975, and is administered by the Legislation Section 
of the Department of Justice. The purpose of the Program is to 
allow minor amendments of a non-controversial nature to be made 
to a number of federal statutes without having to wait for particular 
statutes to be opened up for amendments of a more substantial 
nature. Miscellaneous Statute Law Amendment Acts are subject to 
an accelerated enactment process involving committee study of 
legislative proposals before they are introduced as a bill. A total of 
eight Miscellaneous Statute Law Amendment Acts have been 
passed (1977, 1978, 1981, 1984, 1987, 1992, 1993 and 1994). 
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O PROCEDURE 


Anyone may suggest amendments for possible inclusion in 
a set of proposals, but most proposals come from Government 
departments or agencies. The Legislation Section of the 
Department of Justice is responsible for receiving and reviewing 
proposals and preparing them in the form of a document entitled 
Proposals to correct certain anomalies, inconsistencies and errors 
in the Statutes of Canada, to deal with other matters of a non- 
controversial and uncomplicated nature in those Statutes and to 
repeal certain provisions of those Statutes that have expired, 
lapsed or otherwise ceased to have effect. 

The proposals are tabled in the House of Commons by the 
Minister of Justice, and are then referred to the Standing 
Committee on Justice and the Solicitor General. The proposals are 
also tabled in the Senate and referred to its Standing Committee 
on Legal and Constitutional Affairs. 

Consideration of the proposals by the Standing Committees 
has always been thorough and non-partisan. Perhaps the most 
important feature of the entire program is the fact that if, at either 
of the committees, a proposal is considered to be controversial, it 
is dropped. 

The reports of the Senate Committee have always been 
adopted by the Senate, but a motion has never been made for 
concurrence in the reports of the House Committee. 

A Miscellaneous Statute Law Amendment Bill is then 
prepared, based on the reports of the two committees and 
containing only proposals approved by both committees. Although 
the bills are subject to the ordinary enactment procedures, their 
passage has nearly always been speedy, given the usual 
understanding that the bills will receive all three readings in each 
House without debate. 
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O CRITERIA 
To qualify for inclusion in the proposals, an amendment 
must not 
e be controversial; 
¢ involve the spending of public funds; 
® prejudicially affect the rights of persons; or 
e create a new offence or subject a new class of persons to 
an existing offence. 
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1. POLICY DEVELOPMENT AND APPROVAL 

Developing Policy 
Consultation 
Confidentiality 

Drafting the Memorandum to Cabinet 
Consultation 
Confidentiality 

Consultation with the Department of Justice 
Legislative policy 
Legal matters 

Cabinet approval 

Referral to the Legislation Section 


2. DRAFTING THE BILL 
Environment 
Co-drafting 
Bilingualism 
Bijuralism 
Assignment of drafters 
Drafting 
Meetings 
Notice to Cabinet 
Approval by the sponsoring department 
Quality control 
Editing 
Review Committee 
Concordance between language versions 
Printing 
Page proof 
Corrections 
Revised page proof 
Corrections 
Final page proof 
Distribution 
Cabinet approval 
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3. THE ENACTMENT PROCESS 
Notice of introduction 
Introduction 
First Reading » Referral to Committee 
Second Reading » Referral to Committee 
Consultations 
Notice to Cabinet 
Motions to amend 
Report Stage 
Notice to Cabinet 
Motions to amend 
Third Reading 
Referral to the other House 
Royal Assent 


4. COMING-INTO-FORCE 


5. IMPLEMENTATION 
Development of regulatory policy 
Drafting regulations 
Regulatory process 
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1. Introduction 
2. What instruments are subject to the regulatory process? 
3. What are the steps in the regulatory process? 


4. Summary of the steps in the regulatory process 
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4.1 Introduction 


Many of the legislative instruments made under federal Acts 
have to meet the requirements of a series of formalities known as 
the regulatory process. This chapter begins with a description of 
the types of instruments that are subject to these formalities. This 
is followed by an analysis of the steps involved in that process. 
Finally, the steps are reintroduced in chronological order. 

The Statutory Instruments Act and the Statutory Instruments 
Regulations provide the basic elements of the regulatory process. 
They are referred to in this chapter as the S/ Act and the S/ 
Regulations. 
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O OVERVIEW 


Two types of instruments are subject to the regulatory 
process. The first are regulations, as defined in the S/ Act. The 
second are other instruments, which include statutory 
instruments that fall outside the definition of "regulation" and 
certain other documents that are neither regulations nor statutory 
instruments. 

Some regulations are not subject to the regulatory process. 
They are wholly or partially exempted from the regulatory process 
by their enabling Act or by the S/ Regulations. 
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© REGULATIONS WITHIN THE MEANING OF THE STATUTORY INSTRUMENTS ACT 
Types of instruments 


According to the S/ Act, there are four types of instruments 
that are regulations: 

@ instruments described as "regulations" in an Act; 

@ rules, orders and regulations governing the practice or 

procedure in proceedings before a judicial or quasi-judicial 

body established by or under an Act; 

e statutory instruments made in the exercise of a legislative 

power conferred by or under an Act; and 

@ statutory instruments for the contravention of which a 

penalty, fine or imprisonment is prescribed by or under an 

Act. 

The descriptions of the first two types are self-explanatory. 
However, in determining whether an instrument is of the third or 
fourth type, the first step is to determine whether it qualifies as a 
statutory instrument, as defined in the S/ Act. 


ls it a statutory instrument? 


A statutory instrument is an instrument issued, made or 
established in the execution of a power conferred by or under an 
Act that expressly authorizes it to be issued, made or established. 

In other words, when the enabling Act names the 
instrument by means of which a power is to be exercised, it is a 
statutory instrument. 

Instruments made by the Governor in Council under the 
Royal Prerogative are also statutory instruments. 


Is it made in the exercise of a legislative power? 


For instruments of the third type, the next step is to 
establish whether it is made in the exercise of a legislative power. 
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A legislative power is the power to make rules of conduct — having 
the force of law — for an undetermined number of persons. It is 
different from an administrative power, which is the power to 

create norms that apply only to a particular person or situation. If 
the instrument is a statutory instrument and is made in the 

exercise of a legislative power, it is a "regulation" and is subject to 
the regulatory process. 


l/s there a penalty for contravening the instrument? 


For the fourth type of instrument, the next step is to 
determine whether the enabling Act prescribes a sanction for 
contravening the instrument. If it does, the instrument is a 
"regulation", whether or not it is made in the exercise of a 
legislative power. 
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© OTHER INSTRUMENTS THAT ARE SUBJECT TO THE REGULATORY PROCESS 


Other instruments subject to the regulatory process are: 

@ statutory instruments that are required to be published in 
the Canada Gazette by or under an Act; 

e statutory instruments and other documents listed in 
subsection 11(3) of the S/ Regulations; and 

e statutory instruments and other documents that the Clerk 
of the Privy Council directs or authorizes to be published 
because it is, in the Clerk’s opinion, in the public interest to 
do so. An up-to-date list of these documents may be 
obtained from the Office of the Assistant Clerk of the Privy 
Council. 
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O OVERVIEW 


At the core of the regulatory process is the conception and 
development of a regulatory proposal. The process also involves 
examination, registration, publication and parliamentary scrutiny. In 
discussing the process, a number of words and acronyms are 
used. To make sure their meaning Is clear, they are defined as 
follows: 

@ regulation means an instrument that is subject to the 

regulatory process, except as otherwise noted. 

e RAD means the Regulatory Affairs Directorate of the 

Treasury Board Secretariat. 

® RIAS means a Regulatory Impact Analysis Statement. 
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© CONCEPTION AND DEVELOPMENT OF REGULATIONS 


Before deciding whether to regulate a particular field of 
activity, a department responsible for an enabling Act or an 
administrative agency that has regulation-making authority must 
study the costs and benefits of all the possible solutions for 
achieving its objectives. If the department or agency concludes 
that regulation would have the greatest net benefit, it must initiate 
a process of planning and public consultation in accordance with 
the Government’s regulatory policy. 

The department or agency gives early notice of the 
proposed regulation in the annual Federal Regulatory Plan. It also 
launches a public consultation process to give interested persons 
an opportunity to make their views known. 

The department or agency then drafts its regulatory 
proposal, doing so alone or with the assistance of its legal 
advisers and, occasionally, the Regulations Section of the 
Department of Justice. The role of the legal advisers is to draft the 
regulatory proposal or to review it as drafted by the department or 
agency drafters. 

A RIAS must be written for the proposed regulations. The 
RIAS explains 

@ what the regulatory proposal is meant to achieve, 

@ what alternatives to regulation have been considered, 

@ what are the anticipated costs and benefits of the 

regulations, 

® what consultations have been carried out, 

@ what is the reply of the department or agency to the 

concerns voiced, and 

@ what mechanisms are built in to ensure compliance with 

the regulations once they are in force. 

For regulations that have to be made or approved by the 
Governor in Council, there must also be a communications plan 
and, if needed, a supplementary note. The communications plan 
covers, among other things, the strategy to be used by the 
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department or agency to bring the regulatory measures to the 
attention of the groups affected once they are in force. A 
Supplementary note is needed in cases where delicate issues Call 
for consideration of information that is unpublishable. 
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© EXECUTIVE REVIEW 
Clerk of the Privy Council and Deputy Minister of Justice 


The roles of the Clerk of the Privy Council and the Deputy 
Minister of Justice are set out in section 3 of the S/ Act. In 
practice, these roles are carried out by the Regulations Section, 
which examines all proposed regulations submitted by the 
departments and agencies (except those exempted from 
examination), to ensure that: 

@ they are authorized by the enabling statute; 

@ they do not constitute an unusual or unexpected use of 

the authority under which they are to be made; 

@ they do not trespass unduly on existing rights and 

freedoms and are not, in any case, inconsistent with the 

Canadian Bill of Rights or the Canadian Charter of Rights 

and Freedoms; and 

@ their form and drafting are in accordance with established 

standards. 

On paper, the Regulations Section’s role is limited to 
examining proposed regulations and drawing the regulation- 
making authority’s attention to problems of law or drafting. 
Practical considerations, though, have led the Regulations Section 
to expand this role. Experience has shown that it is quicker and 
more efficient to have the Regulations Section find solutions to the 
legal and drafting problems it uncovers and submit the amended 
versions, with explanations, to the department or agency for 
approval. 

When it has finished its examination, the Regulations 
Section stamps the draft regulations. If the solution found for any 
of the legal problems in the file involves some legal risk, the 
Regulations Section writes the department or agency a letter 
explaining what the risk is. If serious legal issues remain unsettled, 
the Regulations Section reports its concerns to the Clerk of the 
Privy Council. 
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Regulations are not invalid just because they have been 
made without being examined by the Regulations Section. But the 
Governor in Council can, on the recommendation of the Minister 
of Justice, repeal all or part of any regulation that was made 
without having been examined. 

The Regulations Section offers departments and agencies a 
range of services, the main ones being: 

e drafting from instructions; 

@ drafting assistance to officials and legal advisers 

responsible for drafting regulations; 

@ training for these officials and legal advisers; 

@ satellite units or special teams; 

® consulting services and legal opinions on issues relating 

to delegated legislation; 

® assignment of drafters to the files of particular 

departments (those with a large volume of regulatory files); 

® preparation of draft regulations simultaneously with the 
preparation of a bill; and 

® editing and linguistic revision of routine regulations where 

the responsibility of the Regulations Section for examining 

the regulations has been delegated to a department or 
agency. 

With this spectrum of services, the Regulations Section is 
able to adapt to the different needs of departments and agencies, 
yet still guarantee product quality, bilingualism and bijuralism, 
uniformity in form and drafting, and consistency in legal opinions. 

A team of jurilinguists in the Regulations Section and a team 
of legislative editors from the Legislative Editing Office provide the 
regulatory drafters with a variety of services (linguistic revision, 
bilingual comparison, terminological research and editing) to 
maintain standards of linguistic and editing quality and ensure 
uniformity from one text to another. 
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Regulatory Affairs Directorate, Treasury Board Secretariat 


The central role of the Regulatory Affairs Directorate (RAD) 
of the Treasury Board Secretariat is to ensure that regulatory 
proposals are in keeping with regulatory policy. 

The prime responsibilities of RAD are: 

@ to ensure that regulatory proposals reflect Government 

regulatory policy, represent the solution with the greatest 

net benefits and do not restrict competitiveness; and 

@ to consult with departments and agencies that want their 

draft regulations to take priority over others’, and decide the 

order in which they will be processed. 

In more specific terms, RAD reviews each RIAS from an 
overall policy perspective. It can request additional information or 
analyses, if need be, or recommend that the draft regulations not 
be made. 


Privy Council Office 


The appropriate secretariat of the Privy Council Office 
reviews draft regulations from a political standpoint, verifying that 
they do not conflict with the Government’s decisions or its general 
priorities. It also prepares briefing documents for the Special 
Committee of Council. 

When a regulation is to be made or approved by the 
Governor in Council, the Special Committee of Council approves it 
for prepublication in Part | of the Canada Gazette. Afterwards, the 
Special Committee approves it to be sent for signing by the 
Governor General and subsequent registration and publication in 
Part Il of the Canada Gazette. 

The Office of the Assistant Clerk of the Privy Council 
(Orders in Council) is responsible for all the orders made by the 
Governor in Council. The Office includes the Registrar of Statutory 
Instruments, who takes care of registering regulations and having 
them published in Part Il of the Canada Gazette. 
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Treasury Board Secretariat 


The Treasury Board Secretariat examines draft regulations 
that, through their enabling statutes, require Treasury Board 
approval or recommendation. It also examines regulations that are 
liable to have significant financial implications. 
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© PROCEDURAL REQUIREMENTS 


There are four procedural requirements. They are, in order 
of occurrence, that regulations be prepublished, made, registered 
and published. 


Prepublication 


Draft regulations must be prepublished in Part | of the 
Canada Gazette before they can be made. In some cases this 
requirement is set out in the enabling Act. Where it is not, it flows 
from the policy laid down by Cabinet. The purpose of 
prepublication is to give those who are interested in a regulatory 
proposal an opportunity to determine the extent to which the 
proposal is in keeping with previous consultations. 

When draft regulations are prepublished because of the 
Cabinet policy, interested persons are usually allowed 30 days to 
express their views. The RIAS is published along with the draft 
regulations. 

In the case of regulations that are to be made or approved 
by the Governor in Council, the department or agency responsible 
for the regulations can ask the Special Committee of Council for 
an exemption from the prepublication requirement. For regulations 
to be made by a minister or agency, the minister or agency 
decides whether to prepublish them. 

Note that RAD’s prepublication policy does not apply to 
other documents (instruments that are not regulations) that are 
subject to the regulatory process. 


"Making" of regulations 
The actual "making" of the regulations by the authority 


empowered to do so — the Governor in Council, a minister or an 
agency — is a very important step, critical to their validity. Any 
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instrument that was not made by the authority empowered to do 
so would, of course, be of no force or effect. 

The regulation-making authority makes the regulations by 
signing a document to that effect, usually called an executive 
order. In the case of a regulation made by the Governor in 
Council, the Governor General signs the order. An executive order 
may be in the form of an order in council, a ministerial order, a 
resolution or some other instrument. 


Registration 


The S/ Act requires regulations to be registered by the Clerk 
of the Privy Council within seven days after they are made (unless 
they are exempted from registration because they are so 
numerous). 

For regulations, the Clerk records the title of the regulation, 
the title of the regulation-making authority, the source of the power 
to make the regulation, the date of making and the date of 
registration, and assigns it a number, preceded by "SOR". For 
other documents, the Clerk records much the same information 
and assigns each its own number, preceded by "SI. 

Registration is a crucial step in the case of regulations, 
because it determines when they take effect. Unlike other 
instruments and documents, which come into force on the day 
they are made, regulations that must be registered come into 
force on the day they are registered, as prescribed in 
subsection 6(2) of the /nterpretation Act, unless the enabling 
statute, the regulations or the document by which they are made 
states otherwise. 

The coming-into-force date, if specified in the regulations or 
the document by which they are made, may, under section 9 of 
the S/ Act and in accordance with the conditions set out in it, be 
on or after the date the regulations are made, but earlier than the 
date of registration. A date later than the date of registration can 
also be specified. 
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However, a coming-into-force date that is before the date of 
making cannot be specified unless there is a specific enabling 
authority to that effect. The reason for this is that regulations 
would then have an unauthorized retroactive effect. 


Publication 


The S/ Act and S/ Regulations provide for the publication of 
federal regulations in Part Il of the Canada Gazette within 23 days 
after their registration. Some regulations are exempt from this 
formality; they are listed in section 15 of the S/ Regulations. 

What if a regulation that was supposed to have been 
published is not? Failure to publish it does not make it invalid, but 
it prevents the punishment of offences for contravening the 
regulation. The reason is the constitutional principle of the rule of 
law: the terms of the law must be knowable, not secret. If a 
regulation is not published, people cannot be presumed to have 
had any way of finding out what their rights and responsibilities 
were under it. 

There is an exception. Someone contravening an 
unpublished regulation can be punished if the regulation is exempt 
from publication or if it expressly provides that it applies according 
to its terms before it is published in the Canada Gazette. However, 
in such cases it must also be proved that reasonable steps had 
been taken to bring the gist of the regulation to the notice of those 
likely to be affected by it. 
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O PARLIAMENTARY SCRUTINY 


The Standing Joint Committee for the Scrutiny of 
Regulations monitors the exercise of regulatory power on behalf of 
Parliament. Its mandate, set out in section 19 of the S/ Act, is to 
review statutory instruments after they have come into force. 

The Committee checks the instruments against the criteria 
approved by the Senate and the House of Commons at the 
beginning of each session of Parliament. Some of these criteria 
are the same as those applied by Regulations Section lawyers in 
their examination of the proposed regulations. 

When the Committee finds a problem with a statutory 
instrument, it tells the regulation-making authority and suggests 
solutions. Where the Committee and the regulation-making 
authority are unable to agree on a solution, the Committee may 
make a report drawing the matter to the attention of both Houses 
of Parliament. Where the instrument is made by the Governor in 
Council or a minister, the Committee is also authorized, under 
subsection 123(1) of the Standing Orders of the House of 
Commons, to make a report to the House of Commons proposing 
the disallowance of the instrument. A disallowance resolution, if 
not rejected, becomes an Order of the House enjoining the 
Governor in Council or minister to revoke the statutory instrument. 


196 


@ CHAPTER 4 - THE REGULATORY PROCESS 
4.4 Summary of the steps in the regulatory process 


1. If, after exploring alternative solutions, the sponsoring 
department or agency decides to regulate, it introduces its 
regulatory proposal in the Federa/ Regulatory Plan and 
begins a public consultation process. 


2) The department or agency drafts the RIAS. For 
regulations that are to be made or approved by the 
Governor in Council, it also drafts a communications plan 
and, if necessary, a supplementary note. 


3. The department or agency drafts its proposed 
regulations and gives them to its legal counsel for review. 
OR 


The department or agency drafts its proposed regulations 
with its legal counsel. 

OR 
The department or agency drafts its proposed regulations 
with Regulations Section lawyers. 


4. The department or agency submits its proposed 
regulations to the Regulations Section for examination in 
accordance with section 3 of the S/ Act. (In cases where 
the Regulations Section drafts them from the department’s 
or agency’s instructions, this examination is done at the 
time of drafting.) It attaches the draft order in council, 
ministerial order, resolution, etc., draft notice of publication 
if the S/ Act requires prepublication, and a copy of the draft 
RIAS for information. 


Se At the same time, the department or agency sends 
out documents as follows: 
@ In the case of regulations that are to be made or 
approved by the Governor in Council, it sends the 
following to both RAD and the Office of the Assistant 
Clerk of the Privy Council (Orders in Council): 
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- the draft regulations, 

- the draft executive order 

- the draft notice of publication if the enabling 

Act requires prepublication, 

- the draft RIAS, and 

- the communications plan and, if needed, a 

supplementary note. 
The Office of the Assistant Clerk then sends these 
documents to the relevant secretariat of the Privy 
Council Office. 


@ In the case of regulations that are to be made by a 
minister or agency, it sends the following documents 
to RAD: 

- the draft regulations, 

- the draft executive order 

- the draft notice of publication if the enabling 

Act requires prepublication, and 

- the draft RIAS. 


6. The relevant secretariat of the Privy Council Office 
scrutinizes these documents from a political standpoint. 
RAD examines the draft RIAS to verify that it meets certain 
standards of quality and is compatible with the Government 
policy on regulation. 


i. At the same time, the Regulations Section examines 
the draft regulations. Once it has finished, it stamps them 
and returns them to the department or agency. 


8. If the draft regulations have to be approved or 
recommended by Treasury Board, or if they are likely to 
have major financial implications, the department or agency 
sends a "Treasury Board Submission," prepared in 
accordance with Treasury Board directives on the matter 
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(as found in the Treasury Board Manual: Treasury Board 
Submission Guide), to the Treasury Board Secretariat’s 
Program Branch, and with it sends the draft regulations 
stamped by the Regulations Section, publication notice, 
draft executive order, RIAS, communications plan, 
supplementary note if needed and request for publication in 
the Canada Gazette. 


2. The department or agency initiates procedures to 
have the draft regulations prepublished in Part | of the 
Canada Gazette: 
@ In the case of regulations that are to be made or 
approved by the Governor in Council, it sends the 
following documents to the Office of the Assistant 
Clerk of the Privy Council (Orders in Council): 
- the stamped draft regulations, 
- the notice of publication, 
- the RIAS, 
- the communications plan, and the 
supplementary note, if needed, and 
- a request for publication in the Canada 
Gazette. 
The Assistant Clerk then puts the matter on the 
agenda of the Special Committee of Council for it to 
consider whether to authorize prepublication in Part | 
of the Canada Gazette (dispensation from 
prepublication may be requested at this stage from 
the Special Committee). 
@ In the case of regulations that are to be made by a 
minister or agency, it sends the stamped draft 
regulations, notice of publication, RIAS and request 
for publication to the Canada Communication Group 
- Publishing for prepublication in Part | of the Canada 
Gazette. 
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10. The draft regulations, notice of publication and RIAS 
are published in Part | of the Canada Gazette. 


11. If changes are made to the proposed regulations 
following prepublication, they must be re-examined by the 
Regulations Section. The RIAS must also be modified 
accordingly. Draft regulations that are substantially 
reworked must be prepublished a second time in Part | of 
the Canada Gazette. 


12. |The regulations are then officially made by the proper 
authority: 

@ In the case of regulations authorized to be made 

by the Governor in Council: 
- the department or agency sends the Office 
of the Assistant Clerk of the Privy Council 
(Orders in Council) the stamped draft 
regulations, the draft order in council, the 
recommendation signed by the minister 
responsible, the RIAS, communications plan, 
supplementary note if needed, and a request 
for publication in the Canada Gazette; and 
- the regulations are approved by the Special 
Committee of Council and are then made — 
that is, signed — by the Governor General. 

@ In the case of regulations requiring the approval of 

the Governor in Council: 
- the department or agency sends the Office 
of the Assistant Clerk of the Privy Council 
(Orders in Council) the same documents as 
for regulations made by the Governor in 
Council, as well as the executive order; and 
- the draft regulations are approved by the 
Special Committee of Council and the order in 
council is signed by the Governor General. 
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@ |n the case of regulations authorized to be made 
by a minister or agency, the minister or agency 
makes (signs) them. 


13. The regulations are registered: 
@ |n the case of regulations made or approved by 
the Governor in Council, the regulations are 
automatically sent to the Registrar of Statutory 
Instruments, who registers them. 
@ In the case of regulations made by a minister or 
agency, the minister or agency sends the stamped 
regulations to the Registrar of Statutory Instruments, 
along with the executive order (ministerial order, 
resolution or other document), the RIAS and a 
request for publication in the Canada Gazette. The 
Registrar registers the regulations. 


14. The Registrar of Statutory Instruments sends the regulations 
and their RIAS to the Canada Communication Group - Publishing 
for publication in Part Il of the Canada Gazette. 


15. The regulations are reviewed by the Standing Joint 
Committee for the Scrutiny of Regulations. 
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